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Thi s opi ni on i s subj ect  t o f ur t her  
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vol ume of  t he of f i c i al  r epor t s.    
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SHI RLEY S.  ABRAHAMSON,  C. J. ,  ANN WALSH BRADLEY,  J. ,  and N.  

PATRI CK CROOKS,  J.  

¶1 Under  nor mal  c i r cumst ances t he cour t  woul d be i ssui ng 

a per  cur i am opi ni on ( an opi ni on BY THE COURT) ,  set t i ng f or t h 

t he separ at e wr i t i ngs of  t he member s of  t he cour t .   See our  

pr oposed per  cur i am at t ached as At t achment  A.   See al so,  St at e 

v.  Al l en,  2010 WI  10,  322 Wi s.  2d 372,  778 N. W. 2d 863 ( Feb.  11,  

2010) .   Unf or t unat el y,  Just i ces Davi d Pr osser ,  Pat i ence 

Roggensack,  and Annet t e Zi egl er  ar e unwi l l i ng even t o j oi n us i n 

t he pr oposed per  cur i am at t ached.  

¶2 Sur pr i s i ngl y,  Just i ces Pr osser ,  Roggensack,  and 

Zi egl er  do not  wi sh t hei r  separ at e wr i t i ng t o have t he same 



 
 

2

publ i c domai n c i t at i on as our  wr i t i ng – a compl et e br eak f r om 

our  usual  pr act i ce.   Our  wr i t i ng wi l l  have a publ i c domai n 

c i t at i on of  2010 WI  61.   The separ at e wr i t i ng of  Just i ces 

Pr osser ,  Roggensack,  and Zi egl er  wi l l  have a publ i c domai n 

c i t at i on of  2010 WI  62.  
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ATTACHMENT A 

 

NOTI CE 
Thi s opi ni on i s subj ect  t o f ur t her  
edi t i ng and modi f i cat i on.   The f i nal  
ver si on wi l l  appear  i n t he bound 
vol ume of  t he of f i c i al  r epor t s.    
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¶3 SHI RLEY S.  ABRAHAMSON,  C. J. ;  ANN WALSH BRADLEY,  J. ;  

and N.  PATRI CK CROOKS,  J. ,  del i ver  t he f ol l owi ng opi ni on.    

¶4 For  ease of  r ef er ence,  her e i s a r oad map t o t hi s 

opi ni on.  

 
I .  Just i ce Gabl eman' s Mot i on f or  Summar y Judgment  

Fai l s t o Capt ur e 4 Vot es.  ( See ¶¶3- 19)  
 

We t hr ee,  Chi ef  Just i ce Shi r l ey Abr ahamson,  Just i ce Ann 
Wal sh Br adl ey,  and Just i ce N.  Pat r i ck Cr ooks,  concl ude:  

 
•  Just i ce Gabl eman' s adver t i sement  v i ol at ed t he f i r st  

sent ence of  SCR 60. 06( 3) ( c) .   
 
•  The adver t i sement  " mi sr epr esent [ ed]  .  .  .  [ a]  f act  

concer ni ng .  .  .  an opponent "  and was made knowi ngl y 
or  wi t h r eckl ess di sr egar d f or  t r ut h or  f al s i t y.    

 
•  The Fi r st  Amendment  does not  pr ot ect  knowi ngl y f al se 

st at ement s.    
 

Just i ce Davi d T.  Pr osser ,  Just i ce Pat i ence D.  Roggensack,  
and Just i ce Annet t e K.  Zi egl er 1 concl ude ot her wi se and 
ant i c i pat e a f ur t her  mot i on f r om t he Judi c i al  Commi ssi on.    

 
Because of  a deadl ock,  we t hr ee concl ude t hat  a r emand t o 
t he Judi c i al  Commi ssi on f or  a j ur y hear i ng i s r equi r ed.   
 
I I .  The Adver t i sement  Vi ol at es t he Fi r st  Sent ence of  

SCR 60. 06( 3) ( c) .  ( See ¶¶20- 63)  
 

I I I .  The Fi r st  Amendment  Does Not  Pr ot ect  Knowi ngl y 
Made Fal se St at ement s.   ( See ¶64- 113) .  

I  

¶5 The Wi sconsi n Judi c i al  Commi ssi on ( Judi c i al  

Commi ssi on)  f i l ed a compl ai nt  agai nst  Just i ce Mi chael  J.  

Gabl eman based on a TV adver t i sement  r un by hi s campai gn.  

                     
1 See 2010 WI  62 f or  t he separ at e wr i t i ng of  Just i ces 

Pr osser ,  Roggensack,  and Zi egl er .  
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¶6 The Wi sconsi n Judi c i al  Commi ssi on cont ends t hat  

Just i ce Gabl eman' s adver t i sement  v i ol at ed t he f i r st  sent ence of  

SCR 60. 06( 3) ( c)  because t he adver t i sement  

" mi sr epr esent [ ed]  .  .  .  [ a]  f act  concer ni ng .  .  .  an opponent . "    

¶7 A Judi c i al  Conduct  Panel  ( Panel )  was desi gnat ed t o 

hear  t hi s mat t er  under  Wi s.  St at .  § 757. 87( 3) .   The par t i es 

f i l ed pr oposed st at ement s of  f act s, 2 and t he Judi c i al  Commi ssi on 

t hen moved t he panel  t o compel  f ur t her  r esponse f r om Just i ce 

Gabl eman.   The Panel  deni ed t hi s mot i on,  st at i ng t hat  " [ g] i ven 

t he exi st ence of  f act ual  di sput es,  an evi dent i ar y hear i ng i s t he 

next  st ep i n t he pr ocess. "   Just i ce Gabl eman t hen moved t he 

Panel  f or  summar y j udgment .    

¶8 The Panel  r ecei ved br i ef s and hear d or al  ar gument  on 

Just i ce Gabl eman' s mot i on f or  summar y j udgment .   I n i t s  

det er mi nat i on of  t he mot i on f or  summar y j udgment ,  t he Panel  made 

f i ndi ngs of  f act  and concl usi ons of  l aw.   The Panel  r ecommended 

t hat  Just i ce Gabl eman' s mot i on f or  summar y j udgment  be gr ant ed3 

and t hat  t he Judi c i al  Commi ssi on' s compl ai nt  be di smi ssed. 4  The 

                     
2 Fol l owi ng a pr ocedur e j oi nt l y  pr oposed by t he par t i es,  t he 

Judi c i al  Commi ss i on f i l ed a St at ement  of  Fact s,  Just i ce Gabl eman 
f i l ed a St at ement  of  Fact s and Response t o t he Commi ssi on' s 
st at ement ,  and t he Judi c i al  Commi ssi on f i l ed a Response t o 
Just i ce Gabl eman' s St at ement .  

3 Judi c i al  Conduct  Panel ,  s l i p op.  at  4,  n. 4 ( " The j udi c i al  
conduct  panel ,  of  cour se,  cannot  gr ant  or  deny summar y j udgment .   
Rat her ,  t hi s panel  may make i t s r ecommendat i on as t o whet her  t he 
mot i on f or  summar y j udgment  shoul d be gr ant ed t o t he supr eme 
cour t ,  whi ch r et ai ns t he ul t i mat e aut hor i t y t o gr ant  or  deny t he 
mot i on. " )  

4 Judi c i al  Conduct  Panel ,  s l i p op.  at  15 ( " [ W] e r ecommend 
t hat  Just i ce Gabl eman' s mot i on f or  summar y j udgment  be gr ant ed 
and t he Commi ssi on' s compl ai nt  be di smi ssed. " ) .  
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mat t er  comes bef or e t he cour t  on r evi ew of  t he Panel ' s  

r ecommendat i on t o gr ant  summar y j udgment . 5  The Panel  ent er ed i t s 

r ecommendat i on r ecogni z i ng t hat  t he Supr eme Cour t  " r et ai ns t he 

ul t i mat e aut hor i t y t o gr ant  or  deny t he mot i on. "   Judi c i al  

Conduct  Panel ,  s l i p op.  at  4 n. 4.   The cour t  i s  equal l y di v i ded 

wi t h r espect  t o t he Panel ' s  r ecommendat i on.    

¶9 Summar y j udgment  i s  avai l abl e t o a par t y " i f  t he 

pl eadi ngs,  deposi t i ons,  answer s t o i nt er r ogat or i es,  and 

admi ssi ons on f i l e,  t oget her  wi t h t he af f i davi t s,  i f  any,  show 

t hat  t her e i s no genui ne i ssue as t o any mat er i al  f act  and t hat  

t he movi ng par t y i s  ent i t l ed t o a j udgment  as a mat t er  of  l aw. "   

Wi s.  St at .  § 802. 08( 2) . 6  I n Gr ams v.  Boss,  t hi s cour t  set  f or t h 

t he met hod f or  eval uat i ng such a mot i on:  

I f  t he compl ai nt  st at es a c l ai m and t he pl eadi ngs show 
t he exi st ence of  f act ual  i ssues,  t he cour t  exami nes 
t he movi ng par t y ' s ( i n t hi s case t he def endant s ' )  
af f i davi t s or  ot her  pr oof  t o det er mi ne whet her  t he 
movi ng par t y has made a pr i ma f aci e case f or  summar y 
j udgment  under  sec.  802. 08( 2) .   To make a pr i ma f aci e 
case f or  summar y j udgment ,  a movi ng def endant  must  
show a def ense whi ch woul d def eat  t he pl ai nt i f f .   I f  
t he movi ng par t y has made a pr i ma f aci e case f or  
summar y j udgment ,  t he cour t  must  exami ne t he 
af f i davi t s and ot her  pr oof  of  t he opposi ng par t y 
( pl ai nt i f f s  i n t hi s case)  t o det er mi ne whet her  t her e 
exi st s di sput ed mat er i al  f act s,  or  undi sput ed mat er i al  
f act s f r om whi ch r easonabl e al t er nat i ve i nf er ences may 

                     
5 Just i ce Gabl eman moved t hi s cour t  f or  r evi ew of  t he 

panel ' s  r ecommendat i on t hat  summar y j udgment  be gr ant ed pur suant  
t o Wi s.  St at .  § 757. 91.   The Judi c i al  Commi ssi on agr eed t hat  t he 
f act ual  r ecor d was compl et e and coul d f or m t he basi s f or  t hi s 
cour t ' s  r evi ew.   Thi s cour t  or der ed br i ef i ng and schedul ed or al  
ar gument .  

6 Al l  r ef er ences t o t he Wi sconsi n St at ut es ar e t o t he 2007-
08 ver si on.  
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be dr awn,  suf f i c i ent  t o ent i t l e t he opposi ng par t y t o 
a t r i al .  

 .  .  .  .     

The paper s f i l ed by t he movi ng par t y ar e car ef ul l y 
scr ut i ni zed.   The i nf er ences t o be dr awn f r om t he 
under l y i ng f act s cont ai ned i n t he movi ng par t y ' s 
mat er i al  shoul d be v i ewed i n t he l i ght  most  f avor abl e 
t o t he par t y opposi ng t he mot i on.  .  .  .  I f  t he 
mat er i al  pr esent ed on t he mot i on i s subj ect  t o 
conf l i c t i ng i nt er pr et at i ons or  r easonabl e peopl e mi ght  
di f f er  as t o i t s s i gni f i cance,  i t  woul d be i mpr oper  t o 
gr ant  summar y j udgment .  

Gr ams v.  Boss,  97 Wi s.  2d 332,  338,  294 N. W. 2d 473 ( 1980) .   I n 

Gr een Spr i ngs Far ms v.  Ker st en,  we cl ar i f i ed t hat  t he appr oach 

t aken by an appel l at e cour t  t o a summar y j udgment  mot i on i s 

i dent i cal  t o t hat  t aken by a t r i al  cour t :  

Ther e i s a st andar d met hodol ogy whi ch a t r i al  cour t  
f ol l ows when f aced wi t h a mot i on f or  summar y j udgment .  
The f i r st  st ep of  t hat  met hodol ogy r equi r es t he cour t  
t o exami ne t he pl eadi ngs t o det er mi ne whet her  a c l ai m 
f or  r el i ef  has been st at ed.   

I f  a c l ai m f or  r el i ef  has been st at ed,  t he i nqui r y 
t hen shi f t s t o whet her  any f act ual  i ssues exi st .  

.  .  .  .  

When t hi s cour t  i s  cal l ed upon t o r evi ew t he gr ant  of  
a summar y j udgment  mot i on,  as we ar e her e,  we ar e 
gover ned by t he st andar d ar t i cul at ed i n sect i on 
802. 08( 2) ,  and we ar e t hus r equi r ed t o appl y  t he 
st andar ds set  f or t h i n t he st at ut e j ust  as t he t r i al  
cour t  appl i ed t hose st andar ds.   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  314- 15,  401 

N. W. 2d 816 ( 1987)  ( c i t at i ons omi t t ed) .  

¶10 The cour t  i s  equal l y di v i ded on t he r ecommendat i on of  

t he Panel  t hat  Just i ce Gabl eman' s mot i on f or  summar y j udgment  be 

gr ant ed and t he Commi ssi on' s compl ai nt  di smi ssed.   Thr ee 

j ust i ces woul d r ej ect  t he r ecommendat i on of  t he Panel  and t hr ee 

woul d accept  i t .   We t hr ee j ust i ces,  Chi ef  Just i ce Abr ahamson,  
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Just i ce Br adl ey,  and Just i ce Cr ooks,  woul d deny Just i ce 

Gabl eman' s mot i on f or  summar y j udgment  on t he gr ounds t hat  he 

has f ai l ed t o est abl i sh a pr i ma f aci e case f or  summar y j udgment .    

¶11 Just i ce Pr osser ,  Just i ce Roggensack,  and Just i ce 

Zi egl er  woul d accept  t he Panel ' s  r ecommendat i on t o gr ant  Just i ce 

Gabl eman' s mot i on f or  summar y j udgment  and di smi ss t he 

compl ai nt ,  on t he gr ounds t hat  t he Judi c i al  Commi ssi on has 

f ai l ed t o est abl i sh a pr i ma f aci e case f or  summar y j udgment  and 

has f ai l ed t o meet ,  t o a r easonabl e cer t ai nt y by evi dence t hat  

i s  c l ear  and convi nci ng,  i t s  bur den of  pr oof  wi t h r egar d t o 

Just i ce Gabl eman' s al l eged vi ol at i on of  t he Judi c i al  Code.  

¶12 The cour t  i s  equal l y di v i ded on t he quest i on of  

whet her  t he adver t i sement  const i t ut ed a v i ol at i on of  SCR 

60. 06( 3) ( c)  f or  whi ch di sci pl i ne may be i mposed.    

¶13 We t hr ee,  Chi ef  Just i ce Abr ahamson,  Just i ce Br adl ey,  

and Just i ce Cr ooks,  woul d r ej ect  and t hr ee j ust i ces,  Just i ce 

Pr osser ,  Just i ce Roggensack,  and Just i ce Zi egl er ,  woul d accept  

t he Panel ' s  r ecommended concl usi on t hat  t her e was no v i ol at i on 

of  t he f i r st  sent ence of  SCR 60. 06( 3) ( c) . 7    

                     
7 SCR 60. 06( 3) ( c)  pr ovi des:  

Mi sr epr esent at i ons.  A candi dat e f or  a j udi c i al  of f i ce 
shal l  not  knowi ngl y or  wi t h r eck l ess di sr egar d f or  t he 
st at ement ' s t r ut h or  f al s i t y mi sr epr esent  t he 
i dent i t y,  qual i f i cat i ons,  pr esent  posi t i on,  or  ot her  
f act  concer ni ng t he candi dat e or  an opponent .   A 
candi dat e f or  j udi c i al  of f i ce shoul d not  knowi ngl y 
make r epr esent at i ons t hat ,  al t hough t r ue,  ar e 
mi sl eadi ng,  or  knowi ngl y make st at ement s t hat  ar e 
l i kel y t o conf use t he publ i c  wi t h r espect  t o t he 
pr oper  r ol e of  j udges and l awyer s i n t he Amer i can 
adver sar y syst em.    
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¶14 We t hr ee j ust i ces,  Chi ef  Just i ce Abr ahamson,  Just i ce 

Br adl ey,  and Just i ce Cr ooks,  concl ude t hat  t he adver t i sement  

mi sr epr esent ed a f act  about  Just i ce Gabl eman' s opponent  and t hat  

t hi s mi sr epr esent at i on was made knowi ngl y or  wi t h r eckl ess 

di sr egar d f or  t he t r ut h or  f al s i t y of  t he st at ement ,  and t her eby 

v i ol at es t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .   Speci f i cal l y ,  

t he adver t i sement  knowi ngl y ( or  wi t h r eckl ess di sr egar d of  t he 

t r ut h or  f al s i t y  of  t he st at ement s)  communi cat ed t he f al sehood 

t hat  Loui s But l er ' s  conduct  as Mi t chel l ' s  def ense at t or ney i n 

f i ndi ng a " l oophol e"  f aci l i t at ed Mi t chel l ' s  r el ease and l at er  

of f ense.   The adver t i sement  can r easonabl y be v i ewed onl y as 

communi cat i ng t hat  Loui s But l er ' s  act i ons i n r epr esent i ng 

Mi t chel l  and f i ndi ng a " l oophol e"  l ed t o Mi t chel l ' s  r el ease and 

hi s commi ssi on of  anot her  cr i me. 8 

¶15 Fur t her ,  we concl ude t hat  i mposi ng di sci pl i ne under  

SCR 60. 06( 3) ( c)  woul d not  v i ol at e t he Fi r st  Amendment  t o t he 

Uni t ed St at es Const i t ut i on i n t he pr esent  case.   Si nce we t hr ee 

j ust i ces who f i nd t hat  a v i ol at i on occur r ed do not  const i t ut e a 

maj or i t y,  we do not  r each t he quest i on of  t he appr opr i at e 

sanct i on.    

¶16 The quest i on of  whet her  t he adver t i sement  const i t ut ed 

a mi sr epr esent at i on r emai ns unr esol ved at  t hi s poi nt .   Thi s case 

r eaches us i n summar y j udgment  post ur e.   Gi ven t hat  no maj or i t y 

of  j ust i ces agr ees t o accept  t he Panel ' s  r ecommendat i on t hat  

                     
8 We concl ude t hat  by appr ovi ng t he adver t i sement ,  Just i ce 

Gabl eman was i n wi l l f ul  v i ol at i on of  t he mandat or y pr ohi bi t i on 
agai nst  mi sr epr esent at i ons cont ai ned i n t he f i r st  sent ence of  
SCR 60. 06( 3) ( c)  and t her ef or e engaged i n j udi c i al  mi sconduct  as 
def i ned by Wi s.  St at .  § 757. 81( 4) ( a) .  
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summar y j udgment  be gr ant ed,  t he Judi c i al  Commi ssi on' s compl ai nt  

has sur vi ved summar y j udgment .    

¶17 I t  i s  cont r ar y  t o ever y pr ecedent  and pr i nci pl e of  

c i v i l  pr ocedur e t o suggest ,  as Just i ce Pr osser ,  Just i ce 

Roggensack,  and Just i ce Zi egl er  do,  t hat  t he Judi c i al  

Commi ssi on,  whi ch was successf ul  i n def eat i ng a mot i on f or  

summar y j udgment  i n t hi s cour t ,  shoul d t hen be coer ci vel y 

" i nvi t ed"  t o br i ng a mot i on t o di smi ss t he case t hat  i t  has not  

act ual l y l ost .   Rat her ,  t he st andar d pr ocedur e i s t hat  a case 

sur vi v i ng summar y j udgment  t ypi cal l y  pr oceeds t o t r i al .   I t  i s  

t her ef or e appr opr i at e at  t hi s j unct ur e t o r emand t hi s cause t o 

t he Judi c i al  Commi ssi on f or  f ur t her  pr oceedi ngs9 under  Wi s.  St at .  

§ 757. 87. 10   

¶18 The r ecommendat i on of  t he Panel  has f ai l ed.   Wher e t he 

summar y j udgment  has f ai l ed and t he st at ut es do not  pr ovi de an 

                     
9 See,  e. g. ,  Raci ne Count y v.  Or acul ar  Mi l waukee,  I nc. ,  2010 

WI  25,  ¶5,  781 N. W. 2d 88 ( r emandi ng f or  f ur t her  pr oceedi ngs 
af t er  f i ndi ng t hat  pl ai nt i f f  had sur vi ved summar y j udgment ) .  

10Wi sconsi n St at .  § 757. 87 pr ovi des:  

Request  f or  j ur y;  panel .   ( 1)  Af t er  t he commi ssi on has 
f ound pr obabl e cause t hat  a j udge  .  .  .   has engaged 
i n mi sconduct   .  .  .  ,  t he commi ssi on 
may .  .  .  r equest  a j ur y hear i ng.  

( 2)  I f  a j ur y i s  r equest ed under  sub.  ( 1) ,  t he hear i ng 
under  s.  757. 89 shal l  be bef or e a j ur y sel ect ed under  
s.  805. 08.   A j ur y shal l  consi st  of  6 per sons,  unl ess 
t he commi ssi on speci f i es a gr eat er  number ,  not  t o 
exceed 12.   Fi ve- si xt hs of  t he j ur or s must  agr ee on 
al l  quest i ons whi ch must  be answer ed t o ar r i ve at  a 
ver di ct .   A cour t  of  appeal s j udge shal l  be sel ect ed 
by t he chi ef  j udge of  t he cour t  of  appeal s t o pr esi de 
at  t he hear i ng,  on t he basi s of  exper i ence as a t r i al  
j udge and l engt h of  ser vi ce on t he cour t  of  appeal s.  
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answer  f or  pr oceedi ng ot her  t han by j ur y t r i al ,  Wi s.  St at .  

§ 757. 87( 1) , ( 2) ,  i t  r emai ns necessar y t o r esol ve t he mat t er  i n 

accor dance wi t h t he gover ni ng st at ut e t o t he ext ent  possi bl e.   

When t hi s cour t  cannot  r each a deci s i on because of  a deadl ock,  

i t  i s  i ncumbent  on t hi s cour t  t o ensur e t hat  a t r i bunal  deci de 

t hi s mat t er .      

¶19 Upon r emand,  t her ef or e,  t he Commi ssi on shoul d t r eat  

t he compl ai nt  as i f  i t  wer e j ust  bei ng f i l ed.   Because t he Panel  

r out e has not  been successf ul  i n r esol v i ng t he mat t er ,  t he 

Commi ssi on needs t o r equest  a j ur y hear i ng,  wi t h a j ur y of  12 

per sons,  on t he quest i on of  whet her  t he campai gn ad v i ol at ed t he 

Judi c i al  Code.   As not ed above,  t he par t i es have submi t t ed 

st at ement s of  f act s,  but  on t he r ecor d pr esent ed,  Just i ce 

Gabl eman' s mot i on f or  summar y j udgment  has not  succeeded.   Ther e 

ar e f act s bear i ng on t hi s case t hat  wer e not  i ncl uded i n t he 

Panel ' s  f i ndi ngs.   For  exampl e,  at  or al  ar gument  Just i ce 

Gabl eman' s counsel  ur ged t he cour t  t o consi der  t he r el evance of  

case c i t at i ons t hat  wer e v i sual l y i ncl uded i n t he di sput ed 

adver t i sement .   The Panel  of f er ed no f i ndi ngs or  di scussi on 

r egar di ng t he case c i t at i ons or  t he v i sual  aspect  of  t he 

adver t i sement .   We di scuss t he  c i t at i on i nf or mat i on at  ¶¶50- 54.   

Cont r ar y t o Just i ce Gabl eman' s counsel ,  we concl ude t hat  a j ur y 

coul d f i nd t hat  t hi s c i t at i on i nf or mat i on mi sr epr esent ed 

r el evant  f act s,  t hus cor r obor at i ng,  r at her  t han di spr ovi ng,  t he 

Judi c i al  Commi ssi on' s al l egat i on t hat  t he adver t i sement  v i ol at ed 

SCR 60. 03( 3) ( c) .   

¶20 On r emand,  t he j ur y must  hear  t est i mony and ar gument s 

and vi ew t he adver t i sement  at  i ssue.   The quest i on f or  t he j ur y 
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i s whet her  t he f act s as f ound by t he j ur y const i t ut e a v i ol at i on 

of  SCR 60. 06( 3) ( c) .   The quest i on of  t he Fi r st  Amendment ' s 

r el evance,  i f  any,  t o SCR 60. 06( 3) ( c) ,  i n cont r ast ,  i s  a 

quest i on of  l aw t o be answer ed,  i f  necessar y,  by t he j udge.   The 

st at ut es set  f or t h t he pr ocedur es f ol l owi ng a j ur y r equest :   " A 

cour t  of  appeal s  j udge shal l  be sel ect ed by t he chi ef  j udge of  

t he cour t  of  appeal s t o pr esi de at  t he hear i ng, 11 on t he basi s of  

exper i ence as a t r i al  j udge and l engt h of  ser vi ce on t he cour t  

of  appeal s. "   Wi s.  St at .  § 757. 87( 2) .   " The al l egat i ons of  t he 

compl ai nt  or  pet i t i on must  be pr oven t o a r easonabl e cer t ai nt y 

by evi dence t hat  i s  c l ear ,  sat i sf act or y and convi nci ng.   The 

hear i ng shal l  be hel d i n t he count y wher e t he [ r espondent  

j ust i ce]  r esi des unl ess t he pr esi di ng j udge changes venue f or  

cause shown or  unl ess t he par t i es ot her wi se agr ee.  .  .  .  [ T] he 

pr esi di ng j udge shal l  i nst r uct  t he j ur y r egar di ng t he l aw 

appl i cabl e t o j udi c i al  mi sconduct  or  per manent  di sabi l i t y ,  as 

appr opr i at e. "   Wi s.  St at .  § 757. 89.   The pr esi di ng j udge shal l  

t hen " f i l e t he j ur y ver di ct  and hi s or  her  r ecommendat i ons 

r egar di ng appr opr i at e di sci pl i ne f or  mi sconduct  .  .  .  wi t h t he 

supr eme cour t . "   I d.  

¶21 I t  i s  c l ear  t hat  t he cour t  i s  equal l y di v i ded 

r egar di ng t he di sposi t i on of  t he mat t er .   No f our  j ust i ces have 

vot ed ei t her  t o accept  or  t o r ej ect  t he Judi c i al  Conduct  Panel ' s  

r ecommendat i ons,  nor  have f our  j ust i ces agr eed on Just i ce 

                     
11 I n or der  t o avoi d any quest i on under  Wi s.  St at .  

§ 757. 19( 2) ( e)  and SCR 60. 04( b)  of  a j udge' s el i gi bi l i t y  t o 
pr esi de at  t he hear i ng,  t he j udge appoi nt ed shoul d not  be one of  
t he t hr ee j udges who " pr evi ousl y handl ed t he act i on or  
pr oceedi ng"  when t he mat t er  was bef or e t he Panel .  
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Gabl eman' s mot i on f or  summar y j udgment  or  any di sposi t i on of  t he 

Judi c i al  Commi ss i on' s compl ai nt .   No act i on can t her ef or e be 

t aken on t he Panel ' s  r ecommendat i on.   The Judi c i al  Commi ssi on 

has f ai l ed t o obt ai n a maj or i t y of  j ust i ces t o r ej ect  t he 

r ecommendat i on of  t he Panel .   Under  t hese c i r cumst ances,  t he 

Panel  i s  r el i eved of  any f ur t her  r esponsi bi l i t y  i n t hi s mat t er ,  

and we r emand t he mat t er  t o t he Judi c i al  Commi ssi on wi t h 

di r ect i ons t o r equest  a j ur y hear i ng,  i n accor d wi t h Wi s.  St at .  

§§ 757. 87,  757. 89,  and 805. 08.    

I I  

¶22 The f ul l  nar r at i on of  t he adver t i sement  at  i ssue was 

as f ol l ows:  

Unbel i evabl e.   Shadowy speci al  i nt er est s suppor t i ng 
Loui s But l er  ar e at t acki ng Judge Mi chael  Gabl eman.  
I t ' s  not  t r ue!  

Judge,  Di st r i c t  At t or ney,  Mi chael  Gabl eman has 
commi t t ed hi s l i f e t o l ocki ng up cr i mi nal s t o keep 
f ami l i es saf e——put t i ng chi l d mol est er s behi nd bar s f or  
over  100 year s.  

Loui s But l er  wor ked t o put  cr i mi nal s on t he st r eet .   

Li ke Reuben Lee Mi t chel l ,  who r aped an 11- year - ol d 
gi r l  wi t h l ear ni ng di sabi l i t i es.   But l er  f ound a 
l oophol e.   Mi t chel l  went  on t o mol est  anot her  chi l d.  

Can Wi sconsi n f ami l i es f eel  saf e wi t h Loui s But l er  on 
t he Supr eme Cour t ? 

¶23 Fi r st  we exami ne whet her  t he adver t i sement  at  i ssue 

v i ol at es t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .   The f i r st  

sent ence of  SCR 60. 06( 3) ( c)  st at es:   " A candi dat e f or  a j udi c i al  

of f i ce shal l  not  knowi ngl y or  wi t h r eckl ess di sr egar d f or  t he 

st at ement ' s t r ut h or  f al s i t y mi sr epr esent  t he i dent i t y,  

qual i f i cat i ons,  pr esent  posi t i on,  or  ot her  f act  concer ni ng t he 

candi dat e or  an opponent . "    
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¶24 SCR 60. 06( 3) ( c)  appl i ed t o t hen- ci r cui t  cour t  Judge 

Gabl eman as a candi dat e i n t he 2008 campai gn f or  j udi c i al  

of f i ce,  namel y t o be a Just i ce of  t he Wi sconsi n Supr eme Cour t . 12   

¶25 Just i ce Gabl eman' s adver t i sement  r el at ed t o hi s 

opponent ,  Loui s But l er .   The nar r at i on of  t he TV adver t i sement ,  

set  out  i n f ul l  above at  ¶20,  st at ed i n r el evant  par t :  

Loui s But l er  wor ked t o put  cr i mi nal s on t he st r eet .   

Li ke Reuben Lee Mi t chel l ,  who r aped an 11- year - ol d 
gi r l  wi t h l ear ni ng di sabi l i t i es.   But l er  f ound a 
l oophol e.   Mi t chel l  went  on t o mol est  anot her  chi l d.  

Can Wi sconsi n f ami l i es f eel  saf e wi t h Loui s But l er  on 
t he Supr eme Cour t ? 

¶26 The nar r at i on does not  i ncl ude t he v i sual  aspect s of  

t he adver t i sement .   Vi ewi ng t he adver t i sement  i s ,  of  cour se,  t he 

best  way t o eval uat e t he adver t i sement  t o det er mi ne whet her  i t  

pr esent s a v i ol at i on of  SCR 60. 06( 3) ( c) .   For  i nst ance,  t he 

adver t i sement  v i sual l y i ncl udes case c i t at i on i nf or mat i on whi ch 

t he nar r at i on does not  r ef l ect .   We di scuss t he i mpor t  of  t he 

c i t at i on i nf or mat i on at  ¶¶50- 54.   The r eader  can access a v i deo 

copy of  t he adver t i sement ,  whi ch was Exhi bi t  A at t ached t o t he 

Commi ssi on' s compl ai nt ,  at  ht t p: / / sc- medi a. wi cour t s. gov/ sc-

medi a/ Gabl eman_Ad_Ti t l ed_Pr osecut or . wmv.    

¶27 We next  expl or e what  Just i ce Gabl eman knew when he r an 

t he adver t i sement .   Knowl edge i s i mpor t ant  because SCR 

60. 06( 3) ( c)  bar s  a candi dat e f or  j udi c i al  of f i ce f r om " knowi ngl y  

or  wi t h r eckl ess di sr egar d f or  t he st at ement ' s t r ut h or  f al s i t y  

mi sr epr esent [ i ng]  .  .  .  [ a]  f act  concer ni ng .  .  .  an opponent . "   

                     
12 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #2;  SCR 60. 01( 2) .   
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SCR 60. 03( 9)  def i nes " knowi ngl y"  or  " knowl edge"  as " act ual  

knowl edge of  t he f act  i n quest i on,  whi ch may be i nf er r ed f r om 

t he c i r cumst ances. "   

¶28 Her e ar e t he f act s r el at i ng t o Just i ce Gabl eman' s 

knowl edge.   " The adver t i sement  r ef er s t o But l er ' s  r epr esent at i on 

of  Mi t chel l . " 13  Just i ce Gabl eman " became f ami l i ar  wi t h t he 

deci s i ons of  t he cour t  of  appeal s and supr eme cour t  i n Reuben 

Lee Mi t chel l ' s  appeal ,  St at e v.  Mi t chel l ,  139 Wi s.  2d 856,  407 

N. W. 2d 566 ( Ct .  App.  1987)  ( unpubl i shed sl i p op. ) ,  r ever sed,  

St at e v.  Mi t chel l ,  144 Wi s.  2d 596,  424 N. W. 2d 698 

( 1988)  .  .  .  . " 14   

¶29 Just i ce Gabl eman made " ever y r easonabl e ef f or t  t o 

ensur e t hat  t he Ad was accur at e"  by " bei ng f ami l i ar  wi t h t he 

Mi t chel l  cases i n gener al ,  wi t h t hei r  f act s and hol di ngs,  and 

t he ar gument s advanced by But l er ,  who r epr esent ed Mi t chel l . " 15  

" Just i ce Gabl eman per sonal l y r ev i ewed bot h t he audi o and vi deo 

of  t he adver t i sement  bef or e i t s  r el ease. " 16  " Just i ce Gabl eman 

vi ewed t he Ad and r evi ewed t he Ad' s scr i pt  pr i or  t o appr ovi ng i t  

f or  publ i cat i on. " 17  Just i ce Gabl eman " del ayed t he r el ease of  t he 
                     

13 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #10.  

14 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #6.   Just i ce 
Gabl eman' s answer  #13:  " I n r esponse t o [ t he al l egat i on i n t he 
compl ai nt  t hat  " pr i or  t o publ i cat i on of  t he Adver t i sement ,  Judge 
Gabl eman was f ami l i ar  wi t h t he f act s and hol di ngs of  bot h t he 
Supr eme Cour t  and t he Cour t  of  Appeal s deci s i ons" ] ,  Just i ce 
Gabl eman af f i r mat i vel y al l eges t hat  he had a gener al  
under st andi ng of  t he deci s i ons .  .  .  . "     

15 Just i ce Gabl eman' s Responsi ve St at ement  of  Fact s,  #13( b) .  

16 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #5.   

17 Just i ce Gabl eman' s Responsi ve St at ement  of  Fact s,  #12.    
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adver t i sement  whi l e he sought  t o ver i f y t he accur acy of  i t s  

cont ent s. " 18   Just i ce Gabl eman " appr oved t he adver t i sement  as i t  

had been or i gi nal l y  pr esent ed t o hi m. " 19   

¶30 Just i ce Gabl eman appr oved and r an t he adver t i sement  

af t er  knowi ng key f act s about  hi s opponent ' s r ol e as a publ i c 

def ender  r epr esent i ng Reuben Lee Mi t chel l .    

¶31 The adver t i sement  r ef er s t o But l er ' s  r epr esent at i on as 

an appel l at e st at e publ i c def ender  of  Mi t chel l  f r om 1985 t o 1988 

i n Mi t chel l ' s  appeal  f r om a convi ct i on of  f i r st - degr ee sexual  

assaul t  of  a chi l d. 20   The r ef er ence i n t he adver t i sement  t o t he 

" l oophol e"  But l er  f ound was t o hi s successf ul  ar gument  t hat  " t he 

r ape- shi el d l aw .  .  .  had been vi ol at ed. " 21    

¶32 Just i ce Gabl eman knew t hat  t he Supr eme Cour t  agr eed 

wi t h But l er ' s  " l oophol e"  ar gument  t hat  t he c i r cui t  cour t  had 

er r oneousl y admi t t ed evi dence agai nst  Mi t chel l  i n v i ol at i on of  

t he r ape- shi el d l aw. 22  Just i ce Gabl eman knew t hat  t he Wi sconsi n 

supr eme cour t  decl ar ed t he c i r cui t  cour t ' s  evi dent i ar y er r or  

har ml ess. 23   

                     
18 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #5.  

19 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #7.  

20 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #10.  

21 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #20.   See al so 
Just i ce Gabl eman' s Responsi ve St at ement  of  Fact s,  #7.   

22 Just i ce Gabl eman' s Answer  #10 admi t s t hi s i s  a cor r ect  
summar y of  t he deci s i ons.   The Judi c i al  Conduct  Panel  Fi ndi ng of  
Fact  #6 i s t hat  " Just i ce Gabl eman became f ami l i ar  wi t h t he 
deci s i ons of  t he cour t  of  appeal s and supr eme cour t  i n Reuben 
Lee Mi t chel l ' s"  cases bef or e t hese cour t s.   

23 Just i ce Gabl eman' s Answer  #10.  
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¶33 Just i ce Gabl eman knew t hat  Mi t chel l  r emai ned i n pr i son 

unt i l  Mi t chel l  was r el eased accor di ng t o t he t er ms of  hi s 

sent ence on convi ct i on of  t he char ge on whi ch Loui s But l er  

r epr esent ed hi m.   Just i ce Gabl eman knew t hat  af t er  Mi t chel l ' s  

r el ease f r om pr i son on par ol e,  Mi t chel l  commi t t ed a new 

of f ense. 24 

¶34 On t hi s r ecor d,  onl y one concl usi on can be r eached:   

Just i ce Gabl eman had knowl edge of  But l er ' s  r epr esent at i on of  

Mi t chel l  t o whi ch t he adver t i sement  r ef er r ed and had knowl edge 

t hat  Loui s But l er ' s  r epr esent at i on of  Mi t chel l  i n f i ndi ng a 

" l oophol e"  di d not  l ead t o t he r el ease of  Mi t chel l .     

¶35 The Judi c i al  Conduct  Panel  f ound t hat  " [ n] ot hi ng t hat  

Just i ce But l er  di d i n t he cour se of  hi s r epr esent at i on of  

Mi t chel l  caused,  f aci l i t at ed,  or  enabl ed Mi t chel l ' s  r el ease f r om 

pr i son i n 1992. " 25  The Panel  f ur t her  f ound t hat  " [ n] ot hi ng t hat  

Just i ce But l er  di d i n t he cour se of  hi s r epr esent at i on of  

Mi t chel l  had any connect i on t o Mi t chel l ' s  commi ssi on of  a second 

sexual  assaul t  of  a chi l d. " 26 

¶36 Havi ng est abl i shed what  Just i ce Gabl eman knew about  

hi s opponent ' s r epr esent at i on of  Mi t chel l  i n t he supr eme cour t ,  

we now det er mi ne whet her  t he f ol l owi ng sent ences i n t he TV 

adver t i sement  v i ol at ed SCR 60. 06( 3) ( c)  by 

" mi sr epr esent [ i ng]  .  .  .  [ a]  f act  concer ni ng t he candi dat e or  an 

opponent . "   The key sent ences ar e:  

                     
24 Just i ce Gabl eman' s Answer  #10 admi t s t hese f act s.    

25 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #16.  

26 Judi c i al  Conduct  Panel  Fi ndi ng of  Fact  #17.  
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Loui s But l er  wor ked t o put  cr i mi nal s on t he st r eet .   
Li ke Reuben Lee Mi t chel l ,  who r aped an 11- year  ol d 
gi r l  wi t h l ear ni ng di sabi l i t i es.   But l er  f ound a 
l oophol e.   Mi t chel l  went  on t o mol est  anot her  chi l d.  

¶37 The Judi c i al  Conduct  Panel  made f i ndi ngs of  f act  t hat  

each of  t he f our  sent ences i n t he adver t i sement  r el at i ng t o 

Loui s But l er  was f act ual l y t r ue. 27 

¶38 Two j udges of  t he Judi c i al  Conduct  Panel  concl uded 

t hat  f our  t r ue st at ement s cannot  f i t  wi t hi n t he pr ohi bi t i on of  

t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .   They r eached t he wr ong 

deci s i on f or  t wo r easons.    

¶39 Fi r st ,  t hese t wo j udges mi sr ead t he t ext  of  t he f i r st  

sent ence.   They asser t  t hat  t he f i r st  sent ence appl i es onl y t o 

st at ement s t hat  ar e f al se and cannot  appl y t o a t r ue st at ement .   

They r each t hi s  concl usi on,  wr i t i ng t hat  " [ t ] he f i r st  sent ence 

of  SCR 60. 06( 3) ( c)  speaks t o t he ' t r ut h or  f al s i t y '  of  any 

st at ement  t hat  ' mi sr epr esent [ s]  t he i dent i f y [ s i c] ,  

qual i f i cat i ons,  pr esent  posi t i on,  or  ot her  f act  concer ni ng t he 

candi dat e or  an opponent . " 28  Thi s i s  not  what  t he f i r st  sent ence 

says.    

¶40 The phr ase " t r ut h or  f al s i t y"  i n t he f i r st  sent ence 

modi f i es t he wor ds " r eckl ess di sr egar d"  i n t he sci ent er  par t  of  

t he sent ence.   The phr ase " t r ut h or  f al s i t y"  does not  modi f y t he 

cor e pr ohi bi t i on,  namel y t hat  a candi dat e " shal l  not  .  .  .  

knowi ngl y mi sr epr esent "  a " f act  concer ni ng t he candi dat e or  an 

                     
27 Judi c i al  Conduct  Panel  Fi ndi ngs of  Fact  #18- 21.  

28 Judi c i al  Conduct  Panel ,  s l i p op.  at  14.  
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opponent . 29  The oper at i ve l anguage of  t he Rul e i s not  f ocused on 

t he " t r ut h or  f al s i t y"  of  i ndi v i dual  " sent ences"  but  r at her  

whet her  a knowi ng mi sr epr esent at i on was made.   By 

mi sappr ehendi ng t he appl i cat i on of  t he wor ds " t r ut h or  f al s i t y, "  

i n t he f i r st  sent ence,  t he t wo Panel  j udges i ncor r ect l y 

concl uded t hat  t he f i r st  sent ence of  SCR 60. 06( 3) ( c)  does not  

appl y t o an obj ect i ve mi sr epr esent at i on of  t he f act s r egar dl ess 

of  t he " t r ut h or  f al s i t y"  of  each i ndi v i dual  sent ence.    

¶41 Second,  t hese t wo j udges——and Just i ce Gabl eman——woul d 

r ead each of  t he sent ences of  t he TV adver t i sement  i n i sol at i on,  

as i f  t he ot her  sent ences di d not  exi st .   They asser t  t hat  

because each sent ence i s,  by i t sel f ,  l i t er al l y  t r ue,  t he f our  

sent ences t oget her  cannot  amount  t o a f al se st at ement  or  a 

mi sr epr esent at i on.   They ask us t o r ead each sent ence st andi ng 

al one,  denuded of  any cont ext  or  meani ng.  

¶42 The absur di t y of  t hat  posi t i on i s evi dent ——i t  woul d 

al l ow speaker s t o knowi ngl y convey f al se i nf or mat i on,  so l ong as 

t hey ar e f ast i di ous i n t hei r  punct uat i on,  c l ever  i n t he use of  

omi t t i ng a wor d,  and t act i cal  i n usi ng as f ew wor ds as possi bl e.   

We do not  accept  such a cr amped vi ew of  what  i t  means t o make a 

" mi sr epr esent at i on. "    

                     
29 Just i ce Gabl eman pi cks up t hi s mi sconst r uct i on of  t he 

r ul e' s t ext  i n hi s br i ef  at  4,  emphasi z i ng t he wor ds of  SCR 
60. 06( 3) ( c)  as f ol l ows:  

" A candi dat e f or  a j udi c i al  of f i ce shal l  not  knowi ngl y or  
wi t h r eckl ess di sr egar d f or  t he st at ement ' s t r ut h or  f al s i t y  
mi sr epr esent  t he i dent i t y,  qual i f i cat i ons,  pr esent  posi t i on,  or  
ot her  f act  concer ni ng t he candi dat e or  an opponent . "  

Thi s emphasi s gr aphi cal l y  shows t he mi si nt er pr et at i on of  
t he wor ds of  t he f i r st  sent ence i n SCR 60. 06( 3) ( c) .  
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¶43 Thi s v i ew woul d i gnor e t he nor mal  way t hat  peopl e 

speak,  r ead,  and l i s t en,  t he way i n whi ch peopl e expr ess meani ng 

t hr ough l anguage,  and t he way peopl e under st and not  j ust  wor ds 

but  sent ences,  and ul t i mat el y meani ng.   Const r ui ng each sent ence 

as an i sol at ed t r ue st at ement  r at her  t han admi t t i ng of  a s i ngl e 

r epr esent at i on or  st at ement ,  woul d adopt  a v i ew t hat  i gnor es t he 

way t hat  human l anguage and communi cat i on f unct i on.    

¶44 Just i ce Gabl eman' s posi t i on woul d al l ow f or  a t hi nl y-

s l i ced di ssect i on of  synt ax t o cr eat e " pl ausi bl e deni abi l i t y"  

af t er  t he f act ,  r at her  t han acknowl edgi ng t he onl y r easonabl e 

meani ng communi cat ed by t he adver t i sement .   Sadl y,  t he appr oach 

of f er ed i n def ense of  t he adver t i sement  at  i ssue her e woul d 

appr oach t he Code of  Judi c i al  Conduct  i n t he manner  of  wor dpl ay 

and l i ngui st i c  gamesmanshi p,  r at her  t han as an embodi ment  of  

subst ant i ve et hi cal  st andar ds.    

¶45 We r ef use t o appr oach t he Code of  Judi c i al  Conduct  i n 

t hat  manner  or  t o adopt  an appr oach t o SCR 60. 06( 3) ( c)  t hat  

i nvi t es f ut ur e j udi c i al  candi dat es t o push and di st or t  t he 

cont ent  of  adver t i s i ng i n j udi c i al  campai gns as f ar  past  

t r ut hf ul  communi cat i on as t he cr eat i ve use of  l anguage may 

al l ow.   

¶46 I n cont r ast  t o Just i ce Gabl eman and t wo j udges of  t he 

Judi c i al  Conduct  Panel ,  we det er mi ne t hat  sever al  l i t er al l y  t r ue 

sent ences can be st r ung t oget her  t o communi cat e an obj ect i vel y  

f al se st at ement .   The l aw has l ong acknowl edged t hat  t o di scer n 
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t he meani ng of  l anguage i t  must  be r ead i n cont ext . 30  As Judge 

Lear ned Hand put  i t ,  " Wor ds ar e not  pebbl es i n al i en 

                     
30 See,  e. g. ,  St at e ex r el  Kal al  v.  Ci r cui t  Cour t  f or  Dane 

Co. ,  2004 WI  58,  ¶46,  271 Wi s.  2d 633,  681 N. W. 2d 110 ( 2003)  
( " Cont ext  i s  i mpor t ant  t o meani ng .  .  .  .  [ S] t at ut or y l anguage 
i s i nt er pr et ed i n t he cont ext  i n whi ch i t  i s  used;  not  i n 
i sol at i on but  as par t  of  a whol e .  .  .  . " ) .   

Long- set t l ed l aw est abl i shed i n def amat i on cases i nvol v i ng 
t he Fi r st  Amendment  ( i ncl udi ng cases r el at i ng t o " pol i t i cal  
speech" )  i nf or ms our  deci s i on i n t he pr esent  case.   Cf .  I n r e 
Chmur a,  ( Chmur a I I ) ,  626 N. W. 2d 876,  885 ( Mi ch.  2001)  ( " The 
l anguage used i n Canon 7( B) ( 1) ( d)  has i t s  r oot s i n def amat i on 
l aw.   New Yor k Ti mes [ v.  Sul l i van,  376 U. S.  254 ( 1964) ] .   Thus,  
we exami ne def amat i on case l aw f or  gui dance i n anal yzi ng whet her  
a j udi c i al  candi dat e knowi ngl y,  or  wi t h r eckl ess di sr egar d,  has 
used or  par t i c i pat ed i n t he use of  any f or m of  publ i c 
communi cat i on t hat  i s  f al se. " ) .  

Cour t s have l ong decl ar ed t hat  i n det er mi ni ng whet her  
st at ement s wer e f al se ( and t her ef or e coul d be def amat or y)  t he 
wor ds used must  be const r ued i n t he pl ai n and popul ar  sense i n 
whi ch t hey woul d nat ur al l y  be under st ood.   " I n det er mi ni ng 
whet her  l anguage i s def amat or y,  t he wor ds must  be r easonabl y 
i nt er pr et ed and must  be const r ued i n t he pl ai n and popul ar  sense 
i n whi ch t hey woul d nat ur al l y  be under st ood i n t he cont ext  i n 
whi ch t hey wer e used and under  t he c i r cumst ances t hey wer e 
ut t er ed.  .  .  .  One may not  di ssect  t he al l eged def amat or y 
st at ement  i nt o non- def amat or y par t s and t hus l ose t he v i t al  
over al l  meani ng. "   Fr i nzi  v.  Hanson,  30 Wi s.  2d 271,  276- 77,  140 
N. W. 2d 259 ( 1966)  ( emphasi s added)  ( r el at i ng t o pol i t i cal  
speech) ;  see al so,  e. g. ,  Kami nske v.  Wi s.  Cent .  Lt d. ,  102 F.  
Supp.  2d 1066,  1081 ( E. D.  Wi s.  2000)  ( same) ;   Di l wor t h v.  
Dudl ey,  75 F. 3d 307,  310 ( 7t h Ci r .  1996)  ( appl y i ng Wi sconsi n 
l aw)  ( same) .    

( cont i nued)  
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j uxt aposi t i on;  t hey have onl y a communal  exi st ence;  and not  onl y 

does t he meani ng of  each i nt er penet r at e t he ot her ,  but  al l  i n 

t hei r  aggr egat e t ake t hei r  pur por t  f r om t he set t i ng i n whi ch 

t hey ar e used,  of  whi ch t he r el at i on bet ween t he speaker  and t he 

hear er  i s  per haps t he most  i mpor t ant  par t . " 31   

¶47 Her e,  t he f our  sent ences at  i ssue must  be under st ood 

i n t he cont ext  i n whi ch t hey wer e of f er ed,  spoken i n ser i es i n a 

mat t er  of  10- 15 seconds.   Each sent ence t akes meani ng f r om t he 

sent ence bef or e and gi ves meani ng t o t he sent ence t hat  f ol l ows.   

Accept i ng t hi s common and necessar y appr oach,  we must  agr ee wi t h 

t he Judi c i al  Commi ssi on and wi t h Judge Fi ne' s concur r ence t hat  

t he adver t i sement  communi cat ed an obj ect i vel y f al se st at ement .    

¶48 The adver t i sement  can r easonabl y be v i ewed onl y as 

communi cat i ng t hat  Loui s But l er ' s  act i ons i n r epr esent i ng 

Mi t chel l  and f i ndi ng a " l oophol e"  l ed t o Mi t chel l ' s  r el ease and 

hi s commi t ment  of  anot her  cr i me.   No ot her  r easonabl e 

                                                                  
Def amat i on cases ar e i nst r uct i ve because,  l i ke pot ent i al  

j udi c i al  di sci pl i ne f or  campai gn speech under  SCR 60. 06( 3) ( c) ,  
def amat i on l aw i mposes l i abi l i t y  f or  f al se speech.   Of  cour se a 
j udi c i al  det er mi nat i on of  whet her  st at ement s made wer e,  i n f act ,  
f al se,  i s  r equi r ed.   See gener al l y  3 Rodney A.  Smol l a,  Smol l a 
and Ni mmer  on Fr eedom of  Speech § 23: 6 ( " [ T] he Fi r st  Amendment  
does not  per mi t  l i abi l i t y  f or  def amat i on unl ess t he pl ai nt i f f  
al so demonst r at es t hat  t he def amat or y st at ement  was a f al se 
st at ement  of  f act . " ) .   A st at e i mposi t i on of  consequences on 
speech i mpl i cat es Fi r st  Amendment  consi der at i ons i n bot h 
def amat i on and j udi c i al  di sci pl i ne cases and bot h r equi r e a 
cour t  t o exami ne l anguage t o det er mi ne whet her  i t  expr esses a 
f al se st at ement  of  f act .          

31 Nat ' l  Labor  Rel at i ons Bd.  v .  Feder bush Co. ,  121 
F.  2d 954,  957 ( 2d Ci r .  1941) .  
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i nt er pr et at i on of  t he adver t i sement  has been suggest ed. 32  The 

message communi cat ed was t hat  But l er  f aci l i t at ed Mi t chel l ' s  

r el ease and l at er  cr i me.   Thi s  message i s obj ect i vel y f al se.   

The f our  sent ences mi sr epr esent ed a f act  concer ni ng Loui s 

But l er ,  Just i ce Gabl eman' s opponent .    

¶49 Anot her  l ayer  of  mi sr epr esent at i on i s added t o t he 

adver t i sement ' s f al se nar r at i on by t he v i sual  pr esent at i on of  

case c i t at i on i nf or mat i on.    

¶50 At  or al  ar gument  Just i ce Gabl eman' s counsel  suggest ed 

t hat  a v i ewer  coul d l ear n t he f act s f or  hi msel f  or  her sel f  by 

checki ng t he c i t at i ons and t her ef or e t he adver t i sement  coul d not  

have cont ai ned a mi sr epr esent at i on.   Just i ce Gabl eman' s at t or ney 

st at ed t hat  t he v i sual s al l owed t he v i ewer  t o conduct  hi s or  her  

own i nqui r y i nt o t he nat ur e of  t he st at ement s i n t he 

adver t i sement :   

                     
32 As Judge Fi ne put  i t ,  " The ' f act '  asser t ed i n t he 

adver t i sement ,  by i t s  l anguage and t he j uxt aposi t i on of  t hat  
l anguage,  i s  t hat  Just i ce But l er  di d somet hi ng when he was a 
l awyer  r epr esent i ng Mi t chel l  t hat  per mi t t ed Mi t chel l  t o commi t  
anot her  sex cr i me. "   Judi c i al  Conduct  Panel ,  s l i p op.  at  23 
( Fi ne,  J. ,  concur r i ng) .  

Judge Fi ne' s concur r ence expl ai ns t hat  he posed sever al  
hypot het i cal s t o Just i ce Gabl eman' s counsel  i n t he hear i ng 
bef or e t he Judi c i al  Conduct  Panel  t o det er mi ne whet her  Just i ce 
Gabl eman' s counsel  f ound any of  t hem mi sr epr esent at i ons wi t hi n 
t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .   Some of  Judge Fi ne' s 
exampl es wer e bl at ant  mi sr epr esent at i ons of  f act  wi t hi n t he 
meani ng of  SCR 60. 06( 3) ( c) .   Never t hel ess,  i n Just i ce Gabl eman' s  
counsel ' s  v i ew,  none was a mi sr epr esent at i on.   Judge Fi ne 
char act er i zed counsel ' s  v i ew as " sophi st r y, "  bor der i ng on 
" ' pl eat ed cunni ng. ' "   Judi c i al  Conduct  Panel ,  s l i p op.  at  26 
( Fi ne,  J. ,  concur r i ng)  ( quot ed sour ce omi t t ed) .   We agr ee wi t h 
Judge Fi ne.    
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Ul t i mat el y t he ad pr ovi des t he under l y i ng f act ual  
r ef er ences t hat  demonst r at e t o t he v i ewer ,  not  af t er  
t he f act  when we' r e ar gui ng about  whet her  t hi s ad i s 
t r ue or  not ,  but  t o t he v i ewer ,  t he v i ewer  has t he 
r ef er ences i n t he v i sual  pi ece of  t he ad t o det er mi ne 
what  t hese st at ement s r el at e t o,  and t he v i ewer  has 
t he abi l i t y  t o conduct  hi s or  her  own i nqui r y i nt o t he 
nat ur e of  t he st at ement s t hat  ar e made.  

¶51 That  an at t ent i ve v i ewer  was gi ven t hi s i nf or mat i on 

does not  change t he f act  t hat  t he adver t i sement  i t sel f  

mi sr epr esent ed t he f act s,  as i s  pr ohi bi t ed by SCR 60. 06( 3) ( c) .   

The pr ohi bi t i on agai nst  knowi ng mi sr epr esent at i ons does not  

depend on whet her  a v i ewer  mi ght  l at er  l ear n t he t r ut h.  

¶52 Mor e i mpor t ant l y,  however ,  t he case i nf or mat i on 

pr ovi ded by t he adver t i sement  i s  i n and of  i t sel f  obj ect i vel y 

f al se and exacer bat es t he mi sr epr esent at i on of  t he spoken wor ds.   

The adver t i sement  v i sual l y cont ai ns t he f ol l owi ng t hr ee c i t at i on 

r ef er ences t o cases:  " St at e of  Wi sconsi n CASE # 1984CF000250, "  

" St at e of  Wi sconsi n CASE # 1995CF952148, "  and " 139 Wi s.  2d 856. "   

The f i r st  t wo r ef er ences ar e c i r cui t  cour t  case number s f or  

f el ony convi ct i ons of  Reuben Lee Mi t chel l .   The t hi r d i s  a 

c i t at i on t o t he di sposi t i on t abl e of  unpubl i shed cour t  of  

appeal s deci s i ons.   The di sposi t i on t abl e st at es t hat  i n t he 

Mi t chel l  case t he cour t  of  appeal s " r ever sed [ t he t r i al  cour t  

convi ct i on]  and r emanded [ t he case] . " 33    

¶53 The adver t i sement  does not  cont ai n t he c i t at i on f or  

t he Wi sconsi n Supr eme Cour t  deci s i on i n t he Mi t chel l  case,  144 

Wi s.  2d 596 ( 1988) .   Just i ce Gabl eman knew t hat  But l er  cont i nued 

t o r epr esent  Mi t chel l  i n t he supr eme cour t  and knew t he cont ent s 

                     
33 The not at i on i n t he di sposi t i on t abl e st at es t hat  a 

pet i t i on f or  r evi ew i s pendi ng.  
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of  t he supr eme cour t  deci s i on.   The Wi sconsi n Supr eme Cour t  

r ever sed t he deci s i on of  t he cour t  of  appeal s and af f i r med 

Mi t chel l ' s  convi ct i on.   Even f or  an i ndust r i ous v i ewer  who 

wi shed t o " conduct  hi s or  her  own i nqui r y, "  t he adver t i sement  

omi t t ed t he key r ef er ence t o t he supr eme cour t  case t hat  pr oves 

t he mi sr epr esent at i on cont ai ned i n t he adver t i sement  i t sel f .   

Thus t he adver t i sement  mi sr epr esent ed t he cour t  of  appeal s 

deci s i on as t he f i nal  deci s i on on appeal ,  over t ur ni ng Mi t chel l ' s  

convi ct i on.   A v i ewer  who r evi ewed t he c i t at i ons r ef er enced by 

t he adver t i sement  woul d concl ude t hat  t he mi sr epr esent at i on 

cont ai ned i n t he adver t i sement ——t hat  But l er ' s  r epr esent at i on l ed 

t o Mi t chel l ' s  r el ease and l at er  cr i me——was t r ue.  

¶54 As we have st at ed pr evi ousl y,  Just i ce Gabl eman knew 

t hat  Loui s But l er ' s  r epr esent at i on i n t he cour t  of  appeal s and 

Wi sconsi n Supr eme Cour t ,  i ncl udi ng f i ndi ng a " l oophol e, "  di d not  

f aci l i t at e Mi t chel l ' s  r el ease or  al l ow Mi t chel l  t o commi t  a new 

of f ense.   Accor di ngl y,  we concl ude t hat  Just i ce Gabl eman 

knowi ngl y or  wi t h r eckl ess di sr egar d of  t he t r ut h or  f al s i t y of  

t he st at ement s i n t he TV adver t i sement  

" mi sr epr esent [ ed]  .  .  .  [ a]  f act  concer ni ng .  .  .  an opponent "  

i n v i ol at i on of  t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .     

¶55 I n cont r ast  t o our  concl usi on,  Judge Dei ni nger ' s 

concur r i ng opi ni on,  Judi c i al  Conduct  Panel ,  s l i p op.  at  17- 19,  

concl uded t hat  t he adver t i sement  v i ol at ed t he second sent ence of  

SCR 60. 06( 3) ( c)  and war r ant ed condemnat i on even i f  f or mal  
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di sci pl i ne was not  appr opr i at e. 34  The second sent ence of  SCR 

60. 06( 3) ( c)  pr ovi des:   A candi dat e f or  j udi c i al  of f i ce shoul d 

not  knowi ngl y make r epr esent at i ons t hat ,  al t hough t r ue,  ar e 

mi sl eadi ng .  .  .  . "   To f i t  wi t hi n t he second sent ence,  t he 

st at ement s must  be " t r ue"  " r epr esent at i ons"  t hat  ar e 

" mi sl eadi ng. "      

¶56 We di sagr ee wi t h Judge Dei ni nger  t hat  t he TV 

adver t i sement  makes a t r ue r epr esent at i on.   I t  i s  not  t r ue t hat  

Mi t chel l  went  on t o mol est  anot her  chi l d because But l er  

r epr esent ed Mi t chel l  and f ound a l oophol e.   We agr ee wi t h Judge 

Dei ni nger  t hat  t he TV adver t i sement  was mi sl eadi ng.   But  

cont r ar y t o what  Judge Dei ni nger  says,  mi s l eadi ng and 

mi sr epr esent at i on ar e not  mut ual l y excl usi ve concept s.  A 

mi sr epr esent at i on i s,  by i t s  ver y nat ur e,  mi s l eadi ng.    

                     
34 At  or al  ar gument  i n our  cour t ,  Just i ce Gabl eman' s counsel  

ur ged t hat  t he f our  sent ences wer e not  even mi sl eadi ng under  t he 
second sent ence of  SCR 60. 06( 3) ( c) .   Judge Dei ni nger ,  one of  t he 
t wo j udges who concl uded t hat  t he adver t i sement  di d not  v i ol at e 
t he f i r st  sent ence,  asser t ed t hat  Just i ce Gabl eman' s counsel  
" v i r t ual l y  conceded at  or al  ar gument  [ bef or e t he Judi c i al  
Conduct  Panel ]  t hat  t he adver t i sement  i s  mi s l eadi ng. "   Judi c i al  
Conduct  Panel ,  s l i p.  op.  at  17 ( Dei ni nger ,  J. ,  concur r i ng) .  

Judge Dei ni nger  wr ot e t hat  " [ t ] he adver t i sement  woul d be 
ever y bi t  as deser vi ng of  condemnat i on under  SCR 60. 06( 3) ( c)  had 
Just i ce But l er ' s  r epr esent at i on of  Mi t chel l  i n f act  r esul t ed i n 
Mi t chel l ' s  r el ease f r om pr i son. "   We agr ee wi t h Judge Dei ni nger  
t hat  t he adver t i sement  " conf use[ d]  t he publ i c wi t h r espect  t o 
t he pr oper  r ol e of  .  .  .  l awyer s i n t he adver sar y syst em, "  a 
mi sr epr esent at i on whi ch SCR 60. 06( 3) ( c)  caut i ons j udi c i al  
candi dat es t o avoi d.     Judge Dei ni nger  wr ot e t hat  " [ t ] hat  i s 
pr eci sel y what  t he adver t i sement  does,  and what  t he 
adver t i sement  was appar ent l y i nt ended t o do. "   Judi c i al  Conduct  
Panel ,  s l i p.  op.  at  17- 18 ( Dei ni nger ,  J. ,  concur r i ng) .  
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¶57 We concl ude t hat  by publ i shi ng t he adver t i sement  

Just i ce Gabl eman wi l l f ul l y  v i ol at ed t he f i r st  sent ence of  SCR 

60. 06( 3) ( c)  and engaged i n j udi c i al  mi sconduct  pur suant  t o Wi s.  

St at .  § 757. 81( 4) ( a) .   By means of  t he adver t i sement ,  whi ch he 

per sonal l y r evi ewed af t er  per sonal l y r evi ewi ng t he under l y i ng 

f act s,  Just i ce Gabl eman knowi ngl y or  wi t h r eckl ess di sr egar d f or  

t he st at ement s '  t r ut h or  f al s i t y mi sr epr esent ed a f act  

concer ni ng an opponent  wi t hi n t he meani ng of  SCR 60. 06( 3) ( c) .    

¶58 We t ur n now t o t he ar gument  t hat  SCR 60. 06( 3) ( c)  and 

i t s appl i cat i on i n t he pr esent  case ar e unconst i t ut i onal  under  

t he Fi r st  Amendment  of  t he Uni t ed St at es Const i t ut i on.  

I I I  

¶59 Because we det er mi ne t hat  t he adver t i sement  at  i ssue 

her e v i ol at es SCR 60. 06( 3) ( c) ,  we next  addr ess t he quest i on 

whet her  i mposi ng di sci pl i ne f or  t hi s mi sr epr esent at i on woul d 

v i ol at e t he guar ant ee t o f r eedom of  speech pr ovi ded by t he Fi r st  

Amendment  of  t he Uni t ed St at es Const i t ut i on. 35   

                     
35 " Congr ess shal l  make no l aw .  .  .  abr i dgi ng t he f r eedom 

of  speech,  or  of  t he pr ess .  .  .  . "  

Ar t i c l e I ,  sect i on 3 of  t he Wi sconsi n Const i t ut i on 
pr ovi des:   

Ever y per son may f r eel y speak,  wr i t e and publ i sh hi s 
sent i ment s on al l  subj ect s,  bei ng r esponsi bl e f or  t he 
abuse of  t hat  r i ght ,  and no l aws shal l  be passed t o 
r est r ai n or  abr i dge t he l i ber t y of  speech or  of  t he 
pr ess.  I n al l  cr i mi nal  pr osecut i ons or  i ndi ct ment s f or  
l i bel ,  t he t r ut h may be gi ven i n evi dence,  and i f  i t  
shal l  appear  t o t he j ur y t hat  t he mat t er  char ged as 
l i bel ous be t r ue,  and was publ i shed wi t h good mot i ves 
and f or  j ust i f i abl e ends,  t he par t y shal l  be 
acqui t t ed;  and t he j ur y shal l  have t he r i ght  t o 
det er mi ne t he l aw and t he f act .  
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¶60 The l aw i s c l ear :   The Fi r st  Amendment  does not  

pr ot ect  a f al se st at ement  t hat  i s  made " wi t h knowl edge t hat  i t  

was f al se or  wi t h r eckl ess di sr egar d of  whet her  i t  was f al se or  

not . "   New Yor k Ti mes v.  Sul l i van,  376 U. S.  254,  280 ( 1964) .   

The New Yor k Ti mes case adopt ed t he " act ual  mal i ce"  st andar d:   

f al se st at ement s made wi t h act ual  mal i ce,  t hat  i s ,  wi t h 

knowl edge of  t hei r  f al s i t y or  r eckl ess di sr egar d as t o t r ut h or  

f al s i t y,  ar e not  pr ot ect ed speech.   The act ual  mal i ce st andar d 

di st i ngui shes bet ween on t he one hand speech t hat  i s  

const i t ut i onal l y pr ot ect ed,  even i f  i t  cont ai ns some f al se 

st at ement s,  and on t he ot her  hand speech t hat  t he speaker  knows 

t o be f al se or  speech ut t er ed wi t h r eckl ess di sr egar d f or  i t s  

t r ut h or  f al s i t y,  whi ch i s not  pr ot ect ed by t he Fi r st  Amendment .   

¶61 New Yor k Ti mes v.  Sul l i van,  376 U. S.  254 ( 1964) ,  f i r st  

ar t i cul at ed t hi s st andar d i n a case of  c i v i l  l i bel  ( def amat i on) .   

Ci v i l  l i bel  act i ons i nvol ve t he Fi r st  Amendment  because st at e 

act i on ( t or t  l aw and t he cour t )  i mposes a sanct i on on speech.   

The " act ual  mal i ce"  st andar d was,  however ,  qui ck l y appl i ed t o a 

cr i mi nal  pr osecut i on f or  def amat i on i n Gar r i son v.  Loui s i ana,  

379 U. S.  64 ( 1964) ,  whi ch was publ i shed i n t he same year  and 

aut hor ed by t he same Just i ce who aut hor ed New Yor k Ti mes v.  

Sul l i van.   The Gar r i son cour t  r ecogni zed t hat  " t he par amount  

publ i c i nt er est  i n a f r ee f l ow of  i nf or mat i on t o t he peopl e 

concer ni ng publ i c of f i c i al s"  was at  st ake and descr i bed t he k i nd 

of  speech i nvol ved as " t he essence of  sel f - gover nment . " 36    

                     
36 Gar r i son v.  Loui s i ana,  379 U. S.  64,  77,  75 ( 1964) .    

( cont i nued)  
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¶62 The Uni t ed St at es Supr eme Cour t  expl ai ned i n Gar r i son 

t hat  an honest  but  i naccur at e ut t er ance may f ur t her  t he exer ci se 

of  f r ee speech and r obust  pol i t i cal  di scour se,  whi l e a knowi ng 

and del i ber at e or  r eckl ess f al sehood used f or  pol i t i cal  ends i s 

at  odds wi t h t he pr emi ses of  a democr at i c gover nment  and t he 

guar ant ee of  f r ee speech pr ot ect ed by t he Fi r st  Amendment :   

The use of  cal cul at ed f al sehood,  however ,  woul d put  a 
di f f er ent  cast  on t he const i t ut i onal  quest i on.  
Al t hough honest  ut t er ance,  even i f  i naccur at e,  may 
f ur t her  t he f r ui t f ul  exer ci se of  t he r i ght  of  f r ee 
speech,  i t  does not  f ol l ow t hat  t he l i e,  knowi ngl y and 
del i ber at el y publ i shed about  a publ i c of f i c i al ,  shoul d 
enj oy a l i ke i mmuni t y.   At  t he t i me t he Fi r st  
Amendment  was adopt ed,  as t oday,  t her e wer e t hose 
unscr upul ous enough and ski l l f ul  enough t o use t he 
del i ber at e or  r eckl ess f al sehood as an ef f ect i ve 
pol i t i cal  t ool  t o unseat  t he publ i c ser vant  or  even 
t oppl e an admi ni st r at i on.   Cf .  Ri esman,  Democr acy and 
Def amat i on:  Fai r  Game and Fai r  Comment  I ,  42 Col [ um] .  

                                                                  
The Cour t  saw no meani ngf ul  di st i nct i on bet ween t he 

i nt er est s i mpl i cat ed by c i v i l  def amat i on act i ons br ought  by 
pr i vat e par t i es and enf or cement  of  cr i mi nal  l i bel  l aw by t he 
st at e:   

[ W] e must  deci de whet her ,  i n v i ew of  t he di f f er i ng 
hi st or y and pur poses of  cr i mi nal  l i bel ,  t he New Yor k 
Ti mes r ul e al so l i mi t s st at e power  t o i mpose cr i mi nal  
sanct i ons f or  cr i t i c i sm of  t he of f i c i al  conduct  of  
publ i c of f i c i al s.   We hol d t hat  i t  does.    

Wher e cr i t i c i sm of  publ i c of f i c i al s i s  concer ned,  we 
see no mer i t  i n t he ar gument  t hat  cr i mi nal  l i bel  
st at ut es ser ve i nt er est s di st i nct  f r om t hose secur ed 
by c i v i l  l i bel  l aws,  and t her ef or e shoul d not  be 
subj ect  t o t he same l i mi t at i ons.  

Gar r i son,  379 U. S.  at  67.   Thus t he const i t ut i onal  st andar d 
was t he same,  whet her  t he cause of  act i on was publ i c or  pr i vat e 
and whet her  t he sanct i ons i mposed wer e c i v i l  or  cr i mi nal .   
" Whet her  t he l i bel  l aw be c i v i l  or  cr i mi nal ,  i t  must  sat i sf y 
r el evant  const i t ut i onal  st andar ds. "   Gar r i son,  379 U. S.  at  68 
n. 3.  
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L.  Rev.  1085,  1088- 1111 ( 1942) .   That  speech i s used 
as a t ool  f or  pol i t i cal  ends does not  aut omat i cal l y  
br i ng i t  under  t he pr ot ect i ve mant l e of  t he 
Const i t ut i on.   For  t he use of  t he known l i e as a t ool  
i s  at  once at  odds wi t h t he pr emi ses of  democr at i c 
gover nment  and wi t h t he or der l y manner  i n whi ch 
economi c,  soci al ,  or  pol i t i cal  change i s t o be 
ef f ect ed.   Cal cul at ed f al sehood f al l s  i nt o t hat  c l ass 
of  ut t er ances whi ch " ar e no essent i al  par t  of  any 
exposi t i on of  i deas,  and ar e of  such s l i ght  soci al  
val ue as a st ep t o t r ut h t hat  any benef i t  t hat  may be 
der i ved f r om t hem i s c l ear l y out wei ghed by t he soci al  
i nt er est  i n or der  and mor al i t y .  .  .  .  "   Chapl i nsky v.  
New Hampshi r e,  315 U. S.  568,  572.  .  .  .  Hence t he 
knowi ngl y f al se st at ement  and t he f al se st at ement  made 
wi t h r eckl ess di sr egar d of  t he t r ut h,  do not  enj oy 
const i t ut i onal  pr ot ect i on. 37 

¶63 Si nce 1964,  when New Yor k Ti mes v.  Sul l i van and 

Gar r i son v.  Loui s i ana f i r st  est abl i shed " act ual  mal i ce"  as t he 

const i t ut i onal  st andar d,  numer ous cases have i nvoked t he r ul e 

                     
37 Gar r i son v.  Loui s i ana,  379 U. S.  at  75 ( emphasi s added) .  
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t hat  knowi ngl y f al se st at ement s ar e not  shel t er ed f r om penal t y  

by t he Fi r st  Amendment . 38 

                     
38 See,  e. g. ,  Bi l l  Johnson' s Rest aur ant s,  I nc.  v.  NLRB,  461 

U. S.  731,  743 ( 1983)  ( " Just  as f al se st at ement s ar e not  
i mmuni zed by t he Fi r st  Amendment  r i ght  t o f r eedom of  speech,  
basel ess l i t i gat i on i s not  i mmuni zed by t he Fi r st  Amendment  
r i ght  t o pet i t i on. "  ( i nt er nal  c i t at i ons omi t t ed) ) ;  Br own v.  
Har t l age,  456 U. S.  45,  61- 62 ( 1982)  ( st r i k i ng down st at e l aw 
t hat  " pr ovi ded t hat  a candi dat e f or  publ i c of f i ce f or f ei t s hi s 
el ect or al  v i ct or y i f  he er r s i n announci ng t hat  he wi l l ,  i f  
el ect ed,  ser ve at  a r educed sal ar y; "  c i t i ng def amat i on cases i n 
t he cont ext  of  campai gn speech r egul at i on and r eaf f i r mi ng t hat  
" [ o] f  cour se,  demonst r abl e f al sehoods ar e not  pr ot ect ed by t he 
Fi r st  Amendment  i n t he same manner  as t r ut hf ul  st at ement s" ) ;  
Her ber t  v.  Lando,  441 U. S.  153,  171 ( 1979)  ( " Spr eadi ng f al se 
i nf or mat i on i n and of  i t sel f  car r i es no Fi r st  Amendment  
cr edent i al s.  ' [ T] her e i s no const i t ut i onal  val ue i n f al se 
st at ement s of  f act . ' "  ( i nt er nal  c i t at i on omi t t ed) ) ;  Ger t z v.  
Rober t  Wel ch,  I nc. ,  418 U. S.  323,  339- 40 ( 1974)  ( " Under  t he 
Fi r st  Amendment  t her e i s no such t hi ng as a f al se 
i dea.  .  .  .  But  t her e i s no const i t ut i onal  val ue i n f al se 
st at ement s of  f act .   Nei t her  t he i nt ent i onal  l i e nor  t he 
car el ess er r or  mat er i al l y  advances soci et y ' s i nt er est  i n 
' uni nhi bi t ed,  r obust ,  and wi de- open'  debat e on publ i c i ssues.   
They bel ong t o t hat  cat egor y of  ut t er ances whi ch ' ar e no 
essent i al  par t  of  any exposi t i on of  i deas,  and ar e of  such 
s l i ght  soci al  val ue as a st ep t o t r ut h t hat  any benef i t  t hat  may 
be der i ved f r om t hem i s c l ear l y out wei ghed by t he soci al  
i nt er est  i n or der  and mor al i t y . "  ( i nt er nal  c i t at i ons omi t t ed) ) ;  
Rosenbl oom v.  Met r omedi a,  I nc. ,  403 U. S.  29,  44,  52 ( 1971)  
( Br ennan,  J. ,  pl ur al i t y  opi ni on)  ( appl y i ng " act ual  mal i ce"  
st andar d i n a case br ought  by a pr i vat e pl ai nt i f f ,  " ext endi ng 
const i t ut i onal  pr ot ect i on t o al l  di scussi on and communi cat i on 
i nvol v i ng mat t er s of  publ i c or  gener al  concer n,  wi t hout  r egar d 
t o whet her  t he per sons i nvol ved ar e f amous or  anonymous"  and 
mai nt ai ni ng t hat  " [ c] al cul at ed f al sehood,  of  cour se,  f al l s  
out s i de ' t he f r ui t f ul  exer ci se of  t he r i ght  of  f r ee speech' "  
( quot ed sour ce omi t t ed) ) ;  St .  Amant  v.  Thompson,  390 U. S.  727,  
732 ( 1968)  ( " [ N] ei t her  l i es nor  f al se communi cat i ons ser ve t he 
ends of  t he Fi r st  Amendment " ;  appl y i ng t he " act ual  mal i ce"  
st andar d t o f ol l ow " t he l i ne whi ch our  cases have dr awn bet ween 
f al se communi cat i ons whi ch ar e pr ot ect ed and t hose whi ch ar e 
not " ) ;  Ti me I nc.  v.  Hi l l ,  385 U. S.  374,  389- 90 ( 1967)  ( appl y i ng 
" act ual  mal i ce"  st andar d i n case br ought  under  st at e r i ght  of  
pr i vacy st at ut e,  mai nt ai ni ng t hat  " const i t ut i onal  guar ant ees can 
t ol er at e sanct i ons agai nst  cal cul at ed f al sehood wi t hout  
s i gni f i cant  i mpai r ment  of  t hei r  essent i al  

( cont i nued)  
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¶64 The New Yor k Ti mes v.  Sul l i van " act ual  mal i ce"  

st andar d i s expl i c i t l y  i ncor por at ed i n t he l anguage of  SCR 

60. 06( 3) ( c) .   The Rul e pr ohi bi t s a candi dat e f or  a j udi c i al  

of f i ce f r om maki ng mi sr epr esent at i ons about  speci f i ed subj ect s 

ei t her  ( 1)  knowi ngl y or  ( 2)  wi t h r eckl ess di sr egar d f or  t he 

t r ut h or  f al s i t y of  t he st at ement .    

¶65 Just i ce Gabl eman agr ees t hat  even i n what  he cal l s 

" cor e pol i t i cal  speech, "  t he Fi r st  Amendment  does not  pr ot ect  

" obj ect i vel y f al se"  st at ement s. 39  The Fi r st  Amendment  ar gument  

as pr esent ed by Just i ce Gabl eman t her ef or e cont i nues t o f ocus on 

                                                                  
f unct i on.  .  .  .  [ C] al cul at ed f al sehood shoul d enj oy no i mmuni t y 
i n t he s i t uat i on her e pr esent ed us"  ( c i t i ng Gar r i son v.  
Loui s i ana,  379 U. S.  at  75) ) ;  Li nn v.  Uni t ed Pl ant  Guar d Wor ker s 
of  Am.  Local  114,  383 U. S.  53,  62- 63 ( 1966)  ( c i v i l  l i bel  case 
ar i s i ng i n a l abor  or gani z i ng campai gn and el ect i on;  
acknowl edgi ng " a congr essi onal  i nt ent  t o encour age f r ee debat e 
on i ssues di v i di ng l abor  and management "  and t hat  " cases 
i nvol v i ng speech ar e t o be consi der ed ' agai nst  t he backgr ound of  
a pr of ound .  .  .  commi t ment  t o t he pr i nci pl e t hat  
debat e .  .  .  shoul d be uni nhi bi t ed,  r obust ,  and wi de-
open .  .  .  ' " ;  mai nt ai ni ng t hat  " t he most  r epul s i ve speech 
enj oys i mmuni t y pr ovi ded i t  f al l s  shor t  of  a del i ber at e or  
r eckl ess unt r ut h.  .  .  .  [ M] al i c i ous l i bel  enj oys no 
const i t ut i onal  pr ot ect i on i n any cont ext "  ( emphasi s added) ) ;  
Weaver  v.  Bonner ,  309 F. 3d 1312,  1320 ( 11t h Ci r .  2002)  
( " r est r i c t i ons on candi dat e speech dur i ng pol i t i cal  campai gns 
must  be l i mi t ed t o f al se st at ement s t hat  ar e made wi t h knowl edge 
of  f al s i t y or  wi t h r eckl ess di sr egar d as t o whet her  t he 
st at ement  i s  f al se——i . e. ,  an act ual  mal i ce st andar d" ) .  

39 At  or al  ar gument ,  counsel  f or  Just i ce Gabl eman t ook t he 
posi t i on t hat  " The Fi r st  Amendment  woul d not  pr ot ect  obj ect i vel y  
f al se st at ement s.   That ' s t he cr ux of  t he i ssue i n t hi s case. "  

We not e t hat  t hi s v i ew i s di f f er ent  f r om t he mor e 
cat egor i cal  posi t i on of  Judge Fi ne' s concur r ence t o t he Judi c i al  
Conduct  Panel ' s  r ecommendat i on.   Judge Fi ne concl uded t hat  " t he 
onl y t r i bunal  t hat  may assess whet her  campai gn speech i s t r ue or  
f al se i s t he el ect or at e. "   Judi c i al  Conduct  Panel ,  s l i p op.  at  
29.    
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t he det er mi nat i on we have al r eady addr essed——whet her  t he 

adver t i sement  at  i ssue her e knowi ngl y mi sr epr esent ed a f act  

about  Just i ce Gabl eman' s campai gn opponent  or ,  i n t he t er ms used 

by Just i ce Gabl eman,  whet her  t he adver t i sement  was " obj ect i vel y  

f al se. " 40  Because we have al r eady det er mi ned t hat  t he 

adver t i sement  communi cat ed a knowi ng mi sr epr esent at i on of  f act ,  

and because we agr ee wi t h Just i ce Gabl eman t hat  obj ect i vel y 

f al se speech may pr oper l y be di sci pl i ned,  we concl ude t hat  t he 

Fi r st  Amendment  does not  pr event  t he cour t  f r om i mposi ng 

di sci pl i ne on t he basi s of  t he adver t i sement  i n quest i on her e.    

¶66 We ar e gui ded by t he Gar r i son Cour t ,  whi ch st at ed 

unequi vocal l y:  " Cal cul at ed f al sehood f al l s  i nt o t hat  c l ass of  

ut t er ances whi ch ' ar e no essent i al  par t  of  any exposi t i on of  

i deas .  .  .  .  Hence t he knowi ngl y f al se st at ement  and t he f al se 

                     
40 I t  i s  not  c l ear  i n Just i ce Gabl eman' s br i ef  whet her  he 

ar gues t hat  SCR 60. 06( 3) ( c)  i s  unconst i t ut i onal  on i t s  f ace or  
onl y i f  appl i ed t o t he adver t i sement  i n t he i nst ant  case.   

At  cer t ai n poi nt s t he br i ef  i mpl i es t hat  t he l aw shoul d 
pr ohi bi t  j udi c i al  adj udi cat i on of  t he t r ut h or  f al s i t y of  any 
st at ement  made i n an el ect i on campai gn,  ar gui ng t hat  di sci pl i ne 
" woul d be unconst i t ut i onal  because of  t hi s Cour t ' s  r ol e i n 
det er mi ni ng whet her  hi s speech i s t r ue or  f al se. "   Br i ef  of  
Respondent  at  19.  

At  ot her  poi nt s,  Just i ce Gabl eman' s br i ef ,  c i t i ng Bur son v.  
Fr eeman,  504 U. S.  191,  198 ( 1992) ,  and Ri cker t  v.  St at e,  168 
P. 3d 826,  827 ( Wash.  2007) ,  suggest s t hat  pol i t i cal  campai gn 
speech may be subj ect  t o some gover nment al  r egul at i on but  t hat  
such r egul at i on i s t hen subj ect  t o " st r i c t  scr ut i ny"  by t he 
cour t s.   See Br i ef  of  Respondent  at  20.    

At  or al  ar gument ,  Just i ce Gabl eman agr eed t hat  obj ect i vel y  
f al se st at ement s woul d not  be pr ot ect ed by t he Fi r st  Amendment ;  
t he cor ol l ar y t o t hi s ar gument  i s  t hat  SCR 60. 06( 3) ( c)  woul d be 
const i t ut i onal  at  l east  as appl i ed t o r egul at e " obj ect i vel y 
f al se"  st at ement s.  
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st at ement  made wi t h r eckl ess di sr egar d of  t he t r ut h do not  enj oy 

const i t ut i onal  pr ot ect i on. " 41  

¶67 Just i ce Gabl eman ar gues,  however ,  t hat  " def amat i on l aw 

i s i nappl i cabl e i n t he cont ext  of  const i t ut i onal l y pr ot ect ed 

pol i t i cal  speech, "  or  " cor e pol i t i cal  speech, "  at  i ssue her e. 42  

¶68 Just i ce Gabl eman' s br i ef  ar gues t hat  t he Judi c i al  

Commi ssi on has not  c i t ed aut hor i t y br i ngi ng t he " act ual  mal i ce"  

( t hat  i s ,  def amat i on)  anal ysi s  speci f i cal l y  t o bear  i n t he 

cont ext  of  el ect i on campai gns.   Tr ue.   But  nei t her  has Just i ce 

Gabl eman ci t ed any aut hor i t y ( ot her  t han a case deci ded by a 

s i gni f i cant l y di v i ded Washi ngt on Supr eme Cour t )  suppor t i ng hi s 

posi t i on t hat  t he c l ear l y ar t i cul at ed,  of t - adopt ed " act ual  

mal i ce"  st andar d does not  appl y i n campai gn adver t i s i ng cases.  

¶69 Some t ensi on exi st s i n t he l anguage of  Fi r st  Amendment  

cases.    

¶70 On t he one hand,  Fi r st  Amendment  cases of t en i ncl ude 

r het or i cal  st at ement s whi ch,  i f  r ead i n i sol at i on,  sound l i ke 

                     
41 Gar r i son,  379 U. S.  at  75.  

42 See Br i ef  of  Respondent  at  8.  

Al t hough Just i ce Gabl eman' s posi t i on concedes t hat  t he 
Fi r st  Amendment  does not  pr ot ect  obj ect i vel y f al se st at ement s,  
he ar gues t hat  t he adver t i sement  her e was not  obj ect i vel y f al se.   
I n ef f ect ,  t hi s  ar gument  r est at es t he c l ai m al r eady addr essed:   
t hat  t he f our  sent ences do not  cont ai n a f al se st at ement  or  a 
mi sr epr esent at i on of  f act .  
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absol ut e pr ot ect i on f or  f r ee speech. 43  For  exampl e,  t he Uni t ed 

St at es Supr eme Cour t  r ecent l y r emi nded us i n Uni t ed St at es v.  

St evens,  130 S.  Ct .  1577 ( 2010) :   " [ T] he Fi r st  Amendment ' s f r ee 

speech guar ant ee does not  ext end onl y t o cat egor i es of  speech 

t hat  sur vi ve an ad hoc bal anci ng of  r el at i ve soci al  cost s and 

benef i t s.   The Fi r st  Amendment  i t sel f  r ef l ect s a j udgment  by t he 

Amer i can peopl e t hat  t he benef i t s of  i t s  r est r i c t i ons on t he 

Gover nment  out wei gh t he cost s.  .  .  .  Our  Const i t ut i on f or ecl oses 

any at t empt  t o r evi se t hat  j udgment  s i mpl y on t he basi s t hat  

some speech i s not  wor t h i t . " 44   

¶71 On t he ot her  hand,  whi l e absol ut i st  st at ement s have a 

r het or i cal  val ue i n emphasi z i ng t he commi t ment  our  const i t ut i on 

makes t o f r eedom of  speech,  such absol ut i sm i s not  t he r ul e of  

l aw. 45  A c l ear  l i ne of  aut hor i t y exi st s pr ot ect i ng agai nst  

di shonest y i n publ i c di scour se and saf eguar di ng open and 

                     
43 See,  e. g. ,  Wi sconsi n Ri ght  t o Li f e,  I nc. ,  ( " Our  

j ur i spr udence over  t he past  216 year s has r ej ect ed an absol ut i st  
i nt er pr et at i on of  t hose wor ds,  but  when i t  comes t o dr awi ng 
di f f i cul t  l i nes i n t he ar ea of  pur e pol i t i cal  speech bet ween 
what  i s  pr ot ect ed and what  t he Gover nment  may ban i t  i s  wor t h 
r ecal l i ng t he l anguage we ar e appl y i ng .  .  .  we gi ve t he benef i t  
of  t he doubt  t o speech,  not  censor shi p.  The Fi r st  Amendment ' s 
command t hat  ' Congr ess shal l  make no l aw .  .  .  abr i dgi ng t he 
f r eedom of  speech'  demands at  l east  t hat . " ) .  

44 Uni t ed St at es v.  St evens,  130 S.  Ct .  1577,  1580,  1585 
( 2010) .    

45 See gener al l y  1 Rodney A Smol l a,  Smol l a and Ni mmer  on 
Fr eedom of  Speech §§ 2: 10,  2: 49,  2: 50 ( 2006) .   " I t  shoul d come 
as no sur pr i se t hat  t he r eal i t y  of  absol ut i sm does not  mat ch i t s  
r het or i c. "   I d. ,  § 2: 50.   
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f r ui t f ul  publ i c di scour se, 46 namel y t he " act ual  mal i ce"  

st andar d. 47  As t he St evens case r emi nds us,  

ht t p: / / schol ar . googl e. com/ schol ar _case?case=10183527771703896207

&q=buckl ey+v. +val eo&hl =en&as_sdt =400000000000002t her e cont i nue 

t o exi st  " wel l - def i ned and nar r owl y l i mi t ed c l asses of  speech,  

t he pr event i on and puni shment  of  whi ch have never  been t hought  

t o r ai se any Const i t ut i onal  pr obl em. " 48  Rel evant  her e i s t hat  

knowi ngl y ut t er ed f al se speech i s one such cat egor y of  speech 

f or  whi ch t he gover nment  may i mpose sanct i ons wi t hout  v i ol at i ng 

t he Fi r st  Amendment . 49    

¶72 The Uni t ed St at es Supr eme Cour t  has not  di r ect l y 

addr essed how knowi ngl y f al se st at ement s,  when made i n a 

pol i t i cal  campai gn,  may be r egul at ed.   Ther e ar e cases 

addr essi ng t he r egul at i on of  campai gn adver t i s i ng i n whi ch f al se 

st at ement s ar e not  at  i ssue.   Ther e al so ar e cases al l owi ng 

l i abi l i t y  f or  knowi ngl y f al se speech r egar di ng publ i c of f i c i al s  

                     
46 We have a " pr of ound nat i onal  commi t ment  t o t he pr i nci pl e 

t hat  debat e on publ i c i ssues shoul d be uni nhi bi t ed,  r obust ,  and 
wi de- open .  .  .  . "  New Yor k Ti mes v.  Sul l i van,  376 U. S.  254,  269 
( 1964) .  

47 See Buckl ey v.  Val eo,  424 U. S.  at  14- 15 ( " I n a r epubl i c 
wher e t he peopl e ar e sover ei gn,  t he abi l i t y  of  t he c i t i zenr y t o 
make i nf or med choi ces among candi dat es f or  of f i ce i s essent i al ,  
f or  t he i dent i t i es of  t hose who ar e el ect ed wi l l  i nevi t abl y 
shape t he cour se t hat  we f ol l ow as a nat i on. " ) .  

48 St evens,  130 S.  Ct .  at  1584 ( quot i ng Chapl i nsky v.  New 
Hampshi r e,  315 U.  S.  568,  571–572 ( 1942) ) .  

49 St evens,  130 S.  Ct .  at  1580 ( r ecogni z i ng def amat i on and 
f r aud as among t he ar eas wher e speech may be puni shed or  
pr ohi bi t ed wi t hout  v i ol at i ng t he Fi r st  Amendment ) .  
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or  publ i c af f ai r s,  but  not  i n t he speci f i c  cont ext  of  j udi c i al  

di sci pl i ne f or  pol i t i cal  campai gn adver t i s i ng.     

¶73 To di scer n t he appl i cabl e l aw i n t hi s j udi c i al  

di sci pl i ne case,  we must  l ook bel ow t he sur f ace of  t he r het or i c 

t o t he anal ysi s and l egal  st andar ds of  t he Uni t ed St at es Supr eme 

Cour t ' s  i nt er pr et at i ons of  t he Fi r st  Amendment .    Our  anal ysi s 

must  " har moni ze t hese t wo st r ai ns of  l aw. " 50  We pr oceed 

r ecogni z i ng t hat  " [ p] r ot ect i ng j udi c i al  i nt egr i t y i s  a 

gover nment  i nt er est  of  hi ghest  magni t ude,  as i s  pr ot ect i ng t he 

r i ght s guar ant eed by t he Fi r st  Amendment .   Reconci l i ng t hese t wo 

compet i ng i nt er est s i s  no smal l  f eat  .  .  .  . " 51   

¶74 Just i ce Gabl eman' s br i ef  ext r act s l anguage f r om cases 

i nt er pr et i ng f eder al  st at ut es r egul at i ng pol i t i cal  el ect i on 

campai gns,  such as Buckl ey v.  Val eo,  424 U. S.  1 ( 1976) , 52 and 

Feder al  El ect i on Commi ssi on v.  Wi sconsi n Ri ght  t o Li f e,  I nc. ,  

                     
50 See Si ef er t  v.  Al exander ,  No.  09- 1713,  s l i p op.  at  11 

( 7t h Ci r .  June 14,  2010) .   

51 Si ef er t  v.  Al exander ,  No.  09- 1713,  s l i p op.  at  33 ( 7t h 
Ci r .  June 14,  2010)  ( Rovner ,  J. ,  di ssent i ng i n par t ) .  

52 We agr ee wi t h and appl y t he t eachi ng of  Buckl ey v.  Val eo,  
424 U. S.  1,  14 ( 1976) :   " Di scussi on of  publ i c i ssues and debat e 
on t he qual i f i cat i ons of  candi dat es ar e i nt egr al  t o t he 
oper at i on of  t he syst em of  gover nment  est abl i shed by our  
Const i t ut i on.  The Fi r st  Amendment  af f or ds t he br oadest  
pr ot ect i on t o such pol i t i cal  expr essi on i n or der  ' t o assur e 
[ t he]  unf et t er ed i nt er change of  i deas f or  t he br i ngi ng about  of  
pol i t i cal  and soci al  changes des i r ed by t he peopl e. ' "   ( quot i ng 
Rot h v.  Uni t ed St at es,  354 U. S.  476,  484 ( 1957) ) .  
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551 U. S.  449 ( 2007) . 53  Just i ce Gabl eman' s r el i ance on t he 

f eder al  campai gn l aw cases does not  suppor t  a cat egor i cal l y  

di f f er ent  anal ys i s f or  r egul at i on of  campai gns and j udi c i al  

di sci pl i ne t han f or  ot her  Fi r st  Amendment  cases.   The l anguage 

f r om t hese cases i s not  per suasi ve t o over come t he appl i cat i on 

of  t he " act ual  mal i ce"  st andar d t o t he pr esent  case f or  sever al  

r easons.   Rat her ,  t he U. S.  Supr eme Cour t ' s  hol di ngs " do not  

necessar i l y  f or bi d any r egul at i on of  a j udge' s 

speech.  .  .  .  [ R] est r i c t i ons on j udi c i al  speech may,  i n some 

ci r cumst ances,  be r equi r ed by t he Due Pr ocess Cl ause.   Thi s 

pr ovi des a st at e wi t h a suf f i c i ent  basi s f or  r est r i c t i ng cer t ai n 

suspect  cat egor i es of  j udi c i al  speech,  even pol i t i cal  speech. " 54  

Knowi ngl y f al se speech i s such a " suspect  cat egor y. "      

¶75 Fi r st ,  t he Uni t ed St at es Supr eme Cour t  i n 

Wi sconsi n Ri ght  t o Li f e el abor at ed a st andar d t hat  i s  

" obj ect i ve,  f ocusi ng on t he subst ance of  t he communi cat i on 

r at her  t han amor phous consi der at i ons of  i nt ent  and ef f ect . " 55  

                     
53 Si gni f i cant l y,  t he anal ysi s i n t hese cases i s not  about  

eval uat i ng t he t r ut h or  f al s i t y  of  campai gn communi cat i on,  but  
about  whet her  t he communi cat i on f al l s  wi t hi n cat egor i es 
di st i ngui shed i n f eder al  el ect i on l aw,  such as adver t i sement s 
advocat i ng el ect i on or  def eat  of  candi dat es or  t hose di scussi ng 
i ssues.  

54 Si ef er t  v.  Al exander ,  No.  09- 1713,  s l i p op.  at  19 ( 7t h 
Ci r .  June 14,  2010) .  

55 The Uni t ed St at es Supr eme Cour t  r ej ect ed a t est  " f or  
di st i ngui shi ng bet ween di scussi ons of  i ssues and [ di scussi ons 
of ]  candi dat es"  t hat  depends ei t her  t he i nt ent  of  t he speaker  or  
t he subj ect i ve ef f ect  t he communi cat i on had upon a l i s t ener .  
Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  467- 68.   The anal ysi s 
i nst ead f ocuses on t he " subst ance of  t he communi cat i on. "   
Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  469.  

( cont i nued)  
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The obj ect i ve st andar d appr oach t o t he assessment  of  pol i t i cal  

adver t i sement s adopt ed i n Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  

469 ( 2007) ,  i s  t he ver y appr oach t hat  we use i n t he i nst ant  case 

r egar di ng campai gn adver t i sement s and j udi c i al  di sci pl i ne.   See 

¶¶3,  18,  32,  above.    

¶76 Thi s obj ect i ve st andar d appr oach i n t he Uni t ed St at es 

Supr eme Cour t  cases not  onl y compor t s wi t h our  appr oach t o t he 

l anguage and subst ance of  Just i ce Gabl eman' s adver t i sement  but  

al so compor t s wi t h t he appr oach t aken i n Wi sconsi n def amat i on 

cases.   As t he Wi sconsi n Supr eme Cour t  st at ed i n Fr i nzi  v.  

Hanson,  30 Wi s.  2d 271,  276- 77,  140 N. W. 2d 259 ( 1966) ,  di scussed 

at  ¶46 n. 30 above:  " [ W] or ds must  be r easonabl y i nt er pr et ed and 

must  be const r ued i n t he pl ai n and popul ar  sense i n whi ch t hey 

woul d nat ur al l y  be under st ood i n t he cont ext  i n whi ch t hey wer e 

used and under  t he c i r cumst ances t hey wer e ut t er ed.  .  .  .  One 

may not  di ssect  t he al l eged def amat or y st at ement  i nt o 

nondef amat or y par t s and t hus l ose t he v i t al  over - al l  meani ng. "   

Li ke t he Cour t  i n Wi sconsi n Ri ght  t o Li f e,  we r ej ect  a f ocus on 

                                                                  
The Uni t ed St at e Supr eme Cour t  mai nt ai ned and appl i ed t hi s 

obj ect i ve appr oach t o det er mi ni ng what  meani ng was conveyed by 
t he cont est ed campai gn speech i n Ci t i zens Uni t ed v.  Feder al  
El ect i on Commi ss i on,  130 S.  Ct .  876,  889- 90 ( 2010)  ( " a cour t  
shoul d f i nd t hat  [ a communi cat i on]  i s  t he f unct i onal  equi val ent  
of  expr ess advocacy onl y i f  [ i t ]  i s  suscept i bl e of  no r easonabl e 
i nt er pr et at i on ot her  t han as an appeal  t o vot e f or  or  agai nst  a 
speci f i c  candi dat e" )  ( emphasi s added) ;  see al so i d.  at  898 
( " Whi l e i t  mi ght  be mai nt ai ned t hat  pol i t i cal  speech si mpl y 
cannot  be banned or  r est r i c t ed as a cat egor i cal  
mat t er  .  .  .  [ Wi sconsi n Ri ght  t o Li f e,  I nc. ]  pr ovi des a 
suf f i c i ent  f r amewor k f or  pr ot ect i ng t he r el evant  Fi r st  Amendment  
i nt er est s i n t hi s case. " ) .  
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t he speaker ' s i nt ent  and f ocus i nst ead on t he " subst ance of  t he 

communi cat i on"  i n t he pr esent  case.  

¶77 I n Mi l kovi ch v.  Lor ai n Jour nal  Co. ,  497 U. S.  1,  21 

( 1990) ,  t he Uni t ed St at es Supr eme Cour t  addr essed an anal ogous 

i ssue.   The Cour t  had t o deci de " whet her  a r easonabl e f act f i nder  

coul d concl ude t hat  t he st at ement s [ i n a newspaper  

ar t i c l e]  .  .  .  i mpl y an asser t i on"  t hat  was f act ual l y f al se.   

The ar gument  was made t hat  t he st at ement s wer e const i t ut i onal l y 

pr ot ect ed as " opi ni on. "   

¶78 The Mi l kovi ch Cour t  det er mi ned t hat  t he ar t i c l e' s 

" connot at i on"  was " suf f i c i ent l y f act ual  t o be suscept i bl e of  

bei ng pr oved t r ue or  f al se.   A det er mi nat i on whet her  pet i t i oner  

l i ed i n t hi s i nst ance can be made on a cor e of  obj ect i ve 

evi dence .  .  .  .  Unl i ke a subj ect i ve asser t i on t he aver r ed 

def amat or y l anguage i s an ar t i cul at i on of  an obj ect i vel y  

ver i f i abl e event . "   Mi l kovi ch,  497 U. S.  at  21.    

¶79 Si mi l ar l y her e,  t he f act  communi cat ed by t he  

adver t i sement ,  " unl i ke a subj ect i ve asser t i on, "  was " an 

ar t i cul at i on of  an obj ect i vel y  ver i f i abl e event . "   Mi l kovi ch,  

497 U. S.  at  22.   Because t he l egal  st andar d we appl y t ur ns on 

est abl i shi ng f act ual  t r ut h or  f al s i t y,  t he nat ur e of  t he 

r equi r ed det er mi nat i on i s t he same i n t he pr esent  case as i n 

Mi l kovi ch and ot her  def amat i on cases.    

¶80 Second,  i n Wi sconsi n Ri ght  t o Li f e t he Uni t ed St at es 

Supr eme Cour t ' s  bot t om- l i ne det er mi nat i on was whet her  " t he ad i s  

suscept i bl e of  no r easonabl e i nt er pr et at i on ot her  t han"  t he one 

t hat  woul d make i t  subj ect  t o t he pr ohi bi t i ons of  f eder al  

campai gn l aw.   Wi sconsi n Ri ght  t o Li f e,  I nc. ,  551 U. S.  at  469-



 
 

41

70;  i d.  at  474 ( t he t est  i s  whet her  " t he ads can onl y r easonabl y 

be v i ewed as advocat i ng or  opposi ng a candi dat e .  .  .  " ) . 56  We 

use t hi s ver y same " no r easonabl e appr oach ot her  t han"  basi s i n 

eval uat i ng Just i ce Gabl eman' s adver t i sement  i n t hi s j udi c i al  

di sci pl i ne case.   We concl ude t hat  t he adver t i sement  can 

r easonabl y be v i ewed onl y as communi cat i ng t hat  Loui s But l er ' s  

act i ons i n r epr esent i ng Mi t chel l  and f i ndi ng a l oophol e l ed t o 

                     
56 Ci t i zens Uni t ed v.  Feder al  El ect i on Commi ssi on,  130 S.  

Ct .  876,  890 ( 2010) ,  f ol l owed t he same met hod f or  det er mi ni ng 
what  meani ng was communi cat ed by t he cont est ed f i l m and whet her  
t hat  meani ng br ought  i t  i nt o conf l i c t  wi t h t he r el evant  
st at ut or y r est r i c t i on.   Ther e,  t he Cour t  appl i ed t he obj ect i ve 
st andar d as " el abor at ed i n [ Wi sconsi n Ri ght  t o Li f e,  I nc. ] "  t o 
r ej ect  t he appel l ant ' s  ar gument  t hat  t he cont ent  of  t he 
cont est ed f i l m shoul d be v i ewed nar r owl y and as f al l i ng out s i de 
t he r est r i c t i ons anal yzed i n t hat  case gover ni ng communi cat i ons 
t hat  ar e " t he f unct i onal  equi val ent  of  expr ess advocacy. "    

I n eval uat i ng whet her  a communi cat i on di d or  di d not  
v i ol at e t he st at ut or y pr ohi bi t i on,  t he Cour t  v i ewed t he 
communi cat i on as a whol e and i n cont ext ,  as we have r evi ewed t he 
cont est ed communi cat i on her e.   Ther e,  t he Cour t  obser ved how 
" t he f i l m woul d be under st ood by most  v i ewer s"  and not ed t hat  
" [ t ] he nar r at i ve may cont ai n mor e suggest i ons and ar gument s t han 
f act s,  but  t her e i s l i t t l e doubt  t hat  t he t hesi s of  t he f i l m i s 
t hat  [ t hen- Senat or  Cl i nt on]  i s  unf i t  f or  t he Pr esi dency. "   130 
S.  Ct .  at  890.   I n l i ght  of  t hose obser vat i ons,  t he Cour t  
concl uded t hat  " t her e i s no r easonabl e i nt er pr et at i on of  Hi l l ar y  
ot her  t han as an appeal  t o vot e agai nst  Senat or  Cl i nt on. "   I d.    

Cont r ar y t o Just i ce Gabl eman' s suggest ed appr oach,  t he 
Cour t  i n Ci t i zens Uni t ed di d not  anal yze each sent ence i n 
i sol at i on.   Rat her ,  t he Cour t  empl oyed t he " no r easonabl e 
i nt er pr et at i on ot her  t han"  appr oach,  l ooki ng t o t he " t hesi s"  of  
t he communi cat i on when vi ewed as a whol e.   Li kewi se her e,  t her e 
i s no doubt  how t he adver t i sement  " woul d be under st ood by most  
v i ewer s"  or  t hat  i t s  " t hesi s"  was t hat  But l er  was somehow 
r esponsi bl e f or  Mi t chel l ' s  r el ease.   Our  met hod of  det er mi ni ng 
whet her  t he adver t i sement  v i ol at ed t he r el evant  pr ohi bi t i on i n 
t hi s case i s  ent i r el y cons i st ent  wi t h t he appr oach f or  
eval uat i ng t he cont ent  of  r egul at ed pol i t i cal  speech i n Ci t i zens 
Uni t ed.  
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Mi t chel l ' s  r el ease and hi s commi t ment  of  anot her  cr i me.   No 

ot her  r easonabl e i nt er pr et at i on of  t he adver t i sement ,  r eadi ng 

i t s l anguage i n cont ext ,  has been suggest ed.    

¶81 Thi r d,  i n Wi sconsi n Ri ght  t o Li f e,  I nc. ,  551 U. S.  at  

469 ( emphasi s added) ,  t he Cour t  f ocused on pr ot ect i ng " t he 

l i ber t y t o di scuss publ i c l y and t r ut hf ul l y  al l  mat t er s of  publ i c 

concer n .  .  .  . "   The f ocus of  t he Fi r st  Amendment  pr ot ect i on 

was not  ar t i cul at ed by t he Cour t  i n t er ms of  " campai gn speech, "  

but  i n t er ms of  di scussi ng " al l  mat t er s of  publ i c concer n. " 57  

Thi s l anguage r ebut s Just i ce Gabl eman' s ar gument  t hat  t he l aw 

t akes a cat egor i cal l y  di f f er ent  v i ew i n an el ect i on campai gn 

cont ext  t han i n r egul at i on of  ot her  publ i c speech addr essi ng 

i mpor t ant  publ i c  mat t er s.   Fur t her mor e,  Wi sconsi n Ri ght  t o Li f e,  

I nc.  st at ed t hat  t he speech t o be pr ot ect ed i s t hat  whi ch 

" t r ut hf ul l y"  addr esses mat t er s of  publ i c concer n,  not  t hat  whi ch 

mi sr epr esent s t he f act s about  such mat t er s.  

¶82 Four t h,  whi l e Just i ce Gabl eman quot es l anguage i n 

t hese cases t hat  pr oper l y obser ves t he v i t al  r ol e of  pr ot ect i ng 

f r ee speech i n t he cont ext  of  pol i t i cal  campai gns,  t he Uni t ed 

St at es Supr eme Cour t  consi der ed equal l y wei ght y Fi r st  Amendment  

" pol i t i cal  speech"  val ues i n t he cases i n whi ch t he " act ual  

mal i ce"  st andar d was f i r st  devel oped.   Gar r i son,  f or  i nst ance,  

was a case deci ded i n t he cont ext  of  publ i c cr i t i c i sms of  

                     
57 I n t hi s cent r al  st at ement  of  t he hol di ng,  Wi sconsi n Ri ght  

t o Li f e,  I nc.  c i t es Consol i dat ed Edi son Co.  of  N. Y.  v.  Publ i c 
Ser vi ce Commi ssi onn of  N. Y. ,  447 U. S.  530,  534 ( 1980) .  
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el ect ed j udges,  addr essi ng t hei r  f i t ness f or  of f i ce.   Gar r i son,  

379 U. S.  at  64- 65. 58 

¶83 Fi f t h,  t he " act ual  mal i ce"  st andar d i s a demandi ng 

one,  di f f i cul t  t o meet  and hi ghl y pr ot ect i ve of  f r ee speech.   I t  

i s  t her ef or e a st andar d t hat  can be appl i ed t o pol i t i cal  

campai gns i n whi ch t he Fi r st  Amendment  " has i t s  f ul l est  and most  

ur gent  appl i cat i on. " 59 

¶84 Si xt h,  because t he Fi r st  Amendment  al l ows a cour t  t o 

adj udi cat e t he quest i ons of  ( 1)  speaki ng " knowi ngl y, "  or  ( 2)  

wi t h " r eckl ess di sr egar d of  t he t r ut h or  f al s i t y, "  as wel l  as 

( 3)  t he " t r ut h or  f al s i t y"  of  st at ement s i n c i v i l  and cr i mi nal  

def amat i on cases,  we see no r eason why t he Fi r st  Amendment  woul d 

r ai se a cat egor i cal  bar  agai nst  adj udi cat i ng t he same quest i ons 

i n a j udi c i al  di sci pl i nar y pr oceedi ng,  t he set t i ng i n whi ch t he 

i ssue ar i ses her e.  

¶85 Sevent h,  di f f er ences bet ween def amat i on l aw and t he 

l egal  sanct i on of  f al se speech i n t he pr esent  case do not  

pr ovi de a r easoned basi s why t he act ual  mal i ce st andar d shoul d 

not  be appl i ed her e.   A pl ai nt i f f  i n a t r adi t i onal  def amat i on 

act i on,  unl ess pr oceedi ng on a t heor y of  def amat i on per  se,  

pr oves damages or  a har m t o r eput at i on.   Her e,  t he Judi c i al  

                     
58 The Uni t ed St at es Supr eme Cour t ' s  anal ysi s i n t he 

Wi sconsi n Ri ght  t o Li f e case al so under mi nes t he suggest i on t hat  
a shar p di st i nct i on can be mai nt ai ned bet ween f or mal  campai gn 
speech and speech t hat ,  al t hough not  di r ect l y  addr essi ng a 
candi dat e or  campai gn,  i mpl i cat es cor e Fi r st  Amendment  
i nt er est s.   See Wi sconsi n Ri ght  t o Li f e,  551 U. S.  at  457 ( " t he 
di st i nct i on bet ween campai gn advocacy and i ssue advocacy ' may 
of t en di ssol ve i n pr act i cal  appl i cat i on. ' " )  ( quot ed sour ce 
omi t t ed) .    

59 Buckl ey v.  Val eo,  424 U. S.  1,  15 ( 1976) .  
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Commi ssi on need not  pr ove har m t o r eput at i on or  damage.   Knowi ng 

mi sr epr esent at i ons of  an opponent  cause har m t o el ect i ons and 

damage j udi c i al  i nt egr i t y.   The i nt er est s t he f i r st  sent ence SCR 

60. 06( 3) ( c)  pr ot ect s ar e not  pr i vat e r eput at i onal  i nt er est s but  

subst ant i al  wel l - r ecogni zed i nt er est s.    

¶86 SCR 60. 06( 3) ( c)  pr ot ect s t he r eput at i on,  i ndependence 

and i nt egr i t y of  Wi sconsi n' s j udi c i al  el ect i ons and t he 

j udi c i ar y.   A st at e has a compel l i ng i nt er est  i n pr eser vi ng t he 

i nt egr i t y of  i t s  el ect i on pr ocess. " 60  " [ A]  st at e has a 

compel l i ng i nt er est  i n t he i nt egr i t y of  i t s  j udi c i ar y, " 61 and may 

" pr oper l y pr ot ect  t he j udi c i al  pr ocess f r om bei ng mi sj udged i n 

t he mi nds of  t he publ i c. " 62  " Ther e coul d har dl y be a hi gher  

gover nment al  i nt er est  t han a St at e' s i nt er est  i n t he qual i t y  of  

i t s  j udi c i ar y, " 63 and " [ t ] he st at e' s i nt er est  i n t he i nt egr i t y of  

t he j udi c i ar y ext ends t o pr eser vi ng publ i c conf i dence i n t he 

j udi c i ar y. " 64  See ¶¶101- 102,  bel ow.      
                     

60 Bur son v.  Fr eeman,  504 U. S.  191,  199 ( 1992)  ( quot i ng Eu 
v.  San Fr anci sco Co.  Democr at i c Cent .  Comm. ,  489 U. S.  214,  231 
( 1989) ) .  

61 St r et t on v.  Di sci pl i nar y Bd.  f  t he Supr eme Cour t  of  
Penn. ,  944 F. 2d 137,  142 ( 3d Ci r .  1991) .  

62  Cox v.  Loui s i ana,  379 U. S.  559 ( 1965) .  

63 Landmar k Comm' ns,  I nc.  v.  Vi r gi ni a,  435 U. S.  829,  848 
( 1978)  ( St ewar t ,  J. ,  concur r i ng) .  

64 I n r e Chmur a ( Chmur a I ) ,  608 N. W. 2d 31,  40 ( Mi ch.  2000) :   

The st at e' s i nt er est  i n t he i nt egr i t y of  t he j udi c i ar y 
ext ends t o pr eser vi ng publ i c conf i dence i n t he 
j udi c i ar y.   The appear ance of  f ai r ness and 
i mpar t i al i t y  i s  necessar y t o f ost er  t he peopl e' s 
wi l l i ngness t o accept  and f ol l ow cour t  or der s.   The 
st at e' s i nt er est  i n pr ot ect i ng t he r eput at i on of  t he 
j udi c i ar y i s  al so a compel l i ng i nt er est .      
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¶87 For  t he r easons we have j ust  set  f or t h,  we concl ude 

t hat  i n accor dance wi t h t he Uni t ed St at es Supr eme Cour t  cases,  

t he " act ual  mal i ce st andar d"  set  f or t h i n New Yor k Ti mes,  

Gar r i son,  and subsequent  cases i s appl i cabl e i n t he i nst ant  

case.   

¶88 Our  Fi r st  Amendment  anal ysi s i s  suppor t ed by ot her  

cour t s.    Some cour t s have appl i ed much t he same st andar d we use 

t o eval uat e pol i t i cal  campai gn mat er i al  and t o det er mi ne t hat  

pr ovi s i ons s i mi l ar  t o SCR 60. 06( 3) ( c)  do not  i mper mi ssi bl y 

cur t ai l  t he f r eedom of  speech ei t her  f aci al l y  or  as appl i ed. 65   

¶89 We l ook f i r st  t o Ri cker t  v.  St at e of  Washi ngt on,  

Publ i c Di scl osur e Commi ssi on,  168 P. 3d 826 ( Wash.  2007) ,  upon 

whi ch Judge Fi ne' s concur r i ng opi ni on at  t he Judi c i al  Conduct  

Panel  r el i ed ( al t hough Judge Fi ne di d not  adopt  al l  of  t he 

Washi ngt on cour t ' s  anal ysi s) .  

¶90 I n Ri cker t ,  t he ni ne Just i ces of  t he Supr eme Cour t  of  

Washi ngt on di v i ded 4- 1- 4 i n deci di ng t he const i t ut i onal i t y  of  a 

st at e st at ut e pr ohi bi t i ng a per son f r om " sponsor [ i ng]  wi t h 

act ual  mal i ce .  .  .  [ p] ol i t i cal  adver t i s i ng or  an el ect i oneer i ng 

communi cat i on t hat  cont ai ns a f al se st at ement  of  mat er i al  f act  

about  a candi dat e f or  publ i c of f i ce. "   Ri cker t ,  168 P. 3d at  828.    

¶91 Four  of  ni ne j ust i ces j oi ned a " maj or i t y"  opi ni on t hat  

decl ar ed t hat  any st at ut e pur por t i ng t o r egul at e " speech ut t er ed 

dur i ng a campai gn f or  pol i t i cal  of f i ce"  based on i t s cont ent  i s  

                     
65 Deci s i ons of  ot her  cour t s have somet i mes st r uck down as 

unconst i t ut i onal  pr ovi s i ons t hat  l i mi t  or  penal i ze campai gn 
speech,  usi ng s t andar ds encompassi ng a br oader  swat h t han i s  
addr essed by t he f i r st  sent ence of  SCR 60. 06( 3) ( c) .  
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subj ect  t o " st r i c t  scr ut i ny"  anal ysi s,  under  whi ch t he St at e 

must  demonst r at e t hat  t he st at ut e " i s  necessar y t o ser ve a 

compel l i ng st at e i nt er est  and t hat  i t  i s  nar r owl y dr awn t o 

achi eve t hat  end. ' "   168 P. 3d 826,  ¶8 ( c i t i ng Bur son v.  Fr eeman,  

504 U. S.  191 ( 1992) ) .   These j ust i ces concl uded t hat  t he st at ut e 

i n quest i on di d not  meet  t hi s t est .  

¶92 Chi ef  Just i ce Al exander  concur r ed i n t he r esul t ,  

never t hel ess concl udi ng t hat  " t he maj or i t y goes t oo f ar "  and 

t hat  " t he gover nment  .  .  .  may penal i ze def amat or y pol i t i cal  

speech. "   The Chi ef  Just i ce v i ewed t he Washi ngt on st at ut e as 

al so pr ohi bi t i ng nondef amat or y speech. 66  

¶93 Four  ot her  j ust i ces di ssent ed.   They v i ewed t he 

maj or i t y r esul t  as " an i nvi t at i on t o l i e wi t h i mpuni t y. "   

Ri cker t ,  168 P. 3d 826,  ¶30 ( Madsen,  J. ,  di ssent i ng) .   Rej ect i ng 

t he maj or i t y ' s i nt er pr et at i on and appl i cat i on of  pr i or  

Washi ngt on cases,  t he di ssent er s concl uded t hat  " [ t ] he Uni t ed 

St at es Supr eme Cour t  has made i t  absol ut el y c l ear  t hat  t he 

del i ber at e l i e i n pol i t i cal  debat e has no pr ot ect ed pl ace under  

t he Fi r st  Amendment  because such l i es do not  advance t he f r ee 

pol i t i cal  pr ocess but  r at her  subver t  i t . "   Ri cker t ,  168 P. 3d 

826,  ¶32 ( Madsen,  J. ,  di ssent i ng)  ( c i t i ng Gar r i son,  379 U. S.  at  

75) . 67   
                     

66 Ri cker t ,  168 P. 3d 826,  ¶28.  

67 Ot her  f eat ur es of  t he anal ysi s i n Ri cker t  al so make t he 
case i nappl i cabl e t o our  eval uat i on of  SCR 60. 06( 3) ( c)  and t he 
f act s of  t he pr esent  case.   I n Ri cker t ,  t he Washi ngt on cour t  
v i ewed t he st at ut e as " under i ncl usi ve"  because i t  l i mi t ed speech 
about  a campai gn opponent  but  i ncl uded an except i on f or  a 
candi dat e' s speech about  hi msel f  or  her sel f .   Ri cker t ,  168 P. 3d 
826,  ¶¶19- 20.   I n cont r ast ,  SCR 60. 06( 3) ( c)  gover ns speech bot h 
about  a candi dat e and hi s or  her  opponent .    

( cont i nued)  



 
 

47

¶94 We ar e nei t her  bound by t he maj or i t y r esul t  i n Ri cker t  

nor  per suaded by i t s  r easoni ng.   We concl ude t hat  t he di ssent i ng 

opi ni on i n Ri cker t  has t he cor r ect  v i ew of  t he Fi r st  Amendment  

t o be appl i ed i n t he i nst ant  case:  " [ I ] f  t he act ual  mal i ce 

st andar d i s met  t he speech f al l s  wi t hi n a c l ass of  speech t hat  

i s  not  const i t ut i onal l y pr ot ect ed.   Ther ef or e,  a st at ut e t hat  

pr oscr i bes speech under  t hi s st andar d does not  have t o meet  t he 

st r i c t  scr ut i ny/ compel l i ng gover nment al  i nt er est  t est  .  .  .  . "   

Ri cker t ,  168 P. 3d 826,  ¶36.    

¶95 We agr ee wi t h t he Ri cker t  di ssent  t hat  t he st r i c t  

scr ut i ny anal ysi s i s  not  necessar y because t he onl y speech 

pr ohi bi t ed by t he f i r st  sent ence of  SCR 60. 06( 3) ( c)  i s  knowi ngl y 

f al se speech,  whi ch t he Fi r st  Amendment  does not  shi el d f r om t he 

i mposi t i on of  sanct i ons. 68 

                                                                  
The r est r i c t i on addr essed i n Ri cker t  was al so enf or ced 

t hr ough an admi ni st r at i ve body wi t h member s appoi nt ed by t he 
gover nor ,  a pr ocedur al  mechani sm t hat  t he f our - j ust i ce 
" maj or i t y"  opi ni on v i ewed as i mper mi ssi bl y l i mi t i ng a 
candi dat e' s access t o i ndependent ,  de novo j udi c i al  r evi ew.   
Ri cker t ,  168 P. 3d 826,  ¶22- 24.   Wi sconsi n' s syst em of  j udi c i al  
di sci pl i ne cr eat es no such concer ns.   Gr i evances agai nst  j udges  
ar e pr esent ed f i r st  t o an i ndependent  Judi c i al  Commi ssi on 
composed of  a maj or i t y of  publ i c member s ( non- l awyer s) ,  j udges,  
and l awyer s.   I f  t he gr i evance i s f ound t o have mer i t ,  a 
compl ai nt  i s  f i l ed and hear d by a Judi c i al  Conduct  Panel  
composed of  t hr ee cour t  of  appeal s j udges.   The Panel  makes 
r ecommendat i ons t o t he supr eme cour t ,  whi ch makes t he f i nal  
di sci pl i nar y det er mi nat i on.  

68 SCR 60. 06( 3) ( c)  al so cannot  be consi der ed pr esumpt i vel y 
unconst i t ut i onal  as a pr i or  r est r ai nt  on speech.   " I n Fi r st  
Amendment  j ur i spr udence,  pr i or  r est r ai nt s 
ar e .  .  .  t r adi t i onal l y cont r ast ed wi t h ' subsequent  
puni shment s, '  whi ch i mpose penal t i es on expr essi on af t er  i t  
occur s. "   2 Rodney A.  Smol l a,  Smol l a and Ni mmer  on Fr eedom of  
Speech § 15: 1.  

( cont i nued)  
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¶96 I n any event ,  SCR 60. 06( 3) ( c)  can wi t hst and a st r i c t  

scr ut i ny anal ysi s.   The f i r st  sent ence of  t he r ul e i s  necessar y 

t o pr ot ect  t he r eput at i on,  i ndependence,  and i nt egr i t y of  

Wi sconsi n' s j udi c i ar y.   These ar e compel l i ng i nt er est s.   A st at e 

may " pr oper l y pr ot ect  t he j udi c i al  pr ocess f r om bei ng mi sj udged 

i n t he mi nds of  t he publ i c. " 69  " [ T] her e coul d har dl y be a hi gher  

gover nment al  i nt er est  t han a St at e' s i nt er est  i n t he qual i t y  of  

i t s  j udi c i ar y, " 70 and " [ t ] he st at e' s i nt er est  i n t he i nt egr i t y of  

t he j udi c i ar y ext ends t o pr eser vi ng publ i c conf i dence i n t he 

j udi c i ar y. " 71  The compel l i ng i nt er est  i n j udi ci al  i nt egr i t y 

pl aces i t  " beyond doubt  t hat  st at es have a compel l i ng i nt er est  

i n devel opi ng,  and i ndeed ar e r equi r ed by t he Four t eent h 

                                                                  
I n Ci t i zens Uni t ed,  t he Uni t ed St at es Supr eme Cour t  

suggest ed t hat  t he r egul at or y scheme at  i ssue t her e,  al t hough 
" not  a pr i or  r est r ai nt  on speech i n t he st r i c t  sense, "  
" f unct i on[ ed]  as t he equi val ent  of  pr i or  r est r ai nt "  " [ A] s a 
pr act i cal  mat t er , "  because " a speaker  wi shi ng t o avoi d t hr eat s  
of  cr i mi nal  l i abi l i t y  and t he heavy cost s of  def endi ng agai nst  
FEC enf or cement  must  ask a gover nment al  agency f or  pr i or  
per mi ssi on .  .  .  . "   Ci t i zens Uni t ed,  130 S.  Ct .  at  882.   The 
FEC empl oyed an " 11- f act or  bal anci ng t est "  t o det er mi ne whet her  
a communi cat i on was pr ohi bi t ed.   No si mi l ar  compl exi t y or  
r egul at or y scheme f or  pr i or  appr oval  i s  i nvol ved i n SCR 
60. 06( 3) ( c) .    

69 Cox v.  Loui s i ana,  379 U. S.  559 ( 1965) .  

70 Landmar k Commc' ns,  I nc.  v.  Vi r gi ni a,  435 U. S.  829 ( 1978)  
( St ewar t ,  J. ,  concur r i ng) .  

71 I n r e Chmur a ( Chmur a I ) ,  608 N. W. 2d 31,  40 ( Mi ch.  2000) :   

The st at e' s i nt er est  i n t he i nt egr i t y of  t he j udi c i ar y 
ext ends t o pr eser vi ng publ i c conf i dence i n t he 
j udi c i ar y.   The appear ance of  f ai r ness and 
i mpar t i al i t y  i s  necessar y t o f ost er  t he peopl e' s 
wi l l i ngness t o accept  and f ol l ow cour t  or der s.   The 
st at e' s i nt er est  i n pr ot ect i ng t he r eput at i on of  t he 
j udi c i ar y i s  al so a compel l i ng i nt er est .      
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Amendment  t o devel op .  .  .  i ndependent - mi nded and f ai t hf ul  

j ur i st s. " 72   

¶97 Fur t her mor e,  t he St at e " i ndi sput abl y has a compel l i ng 

i nt er est  i n pr eser vi ng t he i nt egr i t y of  i t s  el ect i on pr ocess. " 73  

The Uni t ed St at es Supr eme Cour t  has r ecent l y r eaf f i r med t he 

i mpor t ant  gover nment al  i nt er est  i n " pr ovi di ng i nf or mat i on t o t he 

el ect or at e"  and i n pol i t i cal  campai gns. 74  Vot er s must  " be abl e 

t o eval uat e t he ar gument s t o whi ch t hey ar e bei ng subj ect ed, " 75 

and t he t r anspar ency of  i nf or mat i on pr ovi ded i n campai gn 

adver t i sement s " enabl es t he el ect or at e t o make i nf or med 

deci s i ons and gi ve pr oper  wei ght  t o di f f er ent  speaker s and 

messages. " 76  

                     
72 Si ef er t  v.  Al exander ,  No.  09- 1713,  s l i p op.  at  8 ( 7t h 

Ci r .  June 14,  2010)  ( c i t i ng,  i nt er  al i a,  Republ i can Par t y of  
Mi nn.  v.  Whi t e,  536 U. S.  794,  796 ( 2002)  ( Kennedy,  J. ,  
concur r i ng) ;  Caper t on v.  A. T.  Massey Coal  Co. ,  129 S.  Ct .  2252,  
2259 ( 2009) ) .  

73 Bur son v.  Fr eeman,  504 U. S.  191,  199 ( 1992)  ( quot i ng Eu 
v.  San Fr anci sco Co.  Democr at i c Cent r al  Commi t t ee,  489 U. S.  214,  
231 ( 1989) ) ;  see al so Br own v.  Har t l age,  456 U. S.  45,  61,  ( 1982)  
( r ecogni z i ng t he " st at e i nt er est  i n pr ot ect i ng t he pol i t i cal  
pr ocess f r om di st or t i ons caused by unt r ue and i naccur at e 
speech" ) .  

74 Ci t i zens Uni t ed,  130 S.  Ct .  at  914 ( uphol di ng di scl osur e 
r equi r ement s under  " exact i ng scr ut i ny"  anal ysi s,  whi ch i s l ess 
demandi ng t han " st r i c t  scr ut i ny"  and r equi r es a " subst ant i al  
r el at i on"  bet ween t he bur den on pol i t i cal  speech and a 
" suf f i c i ent l y i mpor t ant "  gover nment al  i nt er est ) .  

75 Ci t i zens Uni t ed,  130 S.  Ct .  at  915.  

76 Ci t i zens Uni t ed,  130 S.  Ct .  at  916 ( r ecogni z i ng t he 
" suf f i c i ent l y i mpor t ant "  gover nment al  i nt er est s passi ng t he 
" exact i ng scr ut i ny"  anal ysi s t o uphol d di scl ai mer  and di scl osur e 
r equi r ement s whi ch " may bur den t he abi l i t y  t o speak,  
but  .  .  .  ' i mpose no cei l i ng on campai gn- r el at ed act i v i t i es and 
' do not  pr event  anyone f r om speaki ng. ' " ) .   
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¶98 Knowi ng mi sr epr esent at i ons ar e " no essent i al  par t  of  

any exposi t i on of  i deas .  .  .  . " 77  They may under mi ne t he 

el ect or at e' s abi l i t y  t o " make i nf or med deci s i ons"  and " gi ve 

pr oper  wei ght "  t o compet i ng speaker s and messages. 78  The open,  

even cont ent i ous exchange of  i deas i n an el ect i on need not  

per mi t  knowi ngl y f al se st at ement s,  whi ch under mi ne r at her  t han 

ser ve t he Fi r st  Amendment ' s pr ot ect i on f or  pol i t i cal  debat e. 79  

¶99 SCR 60. 06( 3) ( c)  ser ves compel l i ng st at e i nt er est s.   " A 

pr i me pur pose of  j udi c i al  di sci pl i ne i s t o f ost er  publ i c t r ust  

and conf i dence i n t he j udi c i al  syst em" ; 80  " [ d] i sc i pl i ne i s 

desi gned t o r est or e and mai nt ai n t he di gni t y,  honor ,  and 

i mpar t i al i t y  of  t he j udi c i al  of f i ce. " 81  By det er r i ng t he use of  

knowi ngl y f al se st at ement s about  candi dat es i n a j udi c i al  

el ect i on,  t he Code f ost er s an el ect or al  pr ocess i n whi ch t he 

publ i c can have gr eat er  conf i dence and a c l i mat e i n whi ch t he 

                     
77 Gar r i son v.  Loui s i ana,  379 U. S.  64,  75 ( 1964)  ( c i t i ng 

Chapl i nsky v.  New Hampshi r e,  315 U.  S.  568,  572 ( 1942) ) .   

78 See Ci t i zens Uni t ed,  130 S.  Ct .  at  915- 16.   

79 Vanasco v.  Schwar t z,  401 F.  Supp.  87,  100 ( E.  & S. D. N. Y.  
1975)  ( concl udi ng t hat  pr ovi s i ons of  New Yor k campai gn code wer e 
unconst i t ut i onal  because t hey wer e over br oad and r eached past  
t he " act ual  mal i ce"  st andar d;  r ecogni z i ng t hat  " [ n] ot hi ng i n our  
deci s i on downgr ades t he st at e' s l egi t i mat e i nt er est  i n i nsur i ng 
f ai r  and honest  el ect i ons.   Undoubt edl y,  del i ber at e cal cul at ed 
f al sehoods when used by pol i t i cal  candi dat es can l ead t o publ i c 
cyni c i sm and apat hy t owar d t he el ect or al  pr ocess. " ) .  

80 I n r e Zi egl er ,  2008 WI  47,  ¶¶5,  35,  309 Wi s.  2d 253,  750 
N. W. 2d 710.   

81 I d.  at  ¶35 ( " Di sci pl i ne i s not  i mposed t o puni sh t he 
i ndi v i dual  j udge.   Rat her ,  t he pur pose of  j udi ci al  di sci pl i ne,  
l i ke t he pur pose of  t he Code of  Judi c i al  Conduct ,  i s  t o pr ot ect  
our  cour t  syst em and t he publ i c f r om mi sconduct . " ) .  
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publ i c can el ect  t he candi dat e of  t hei r  choi ce based on cor r ect  

i nf or mat i on.    

¶100 Thus,  numer ous compel l i ng i nt er est s ar e ser ved by SCR 

60. 06( 3) ( c)  and i t s enf or cement  t hr ough j udi c i al  di sci pl i ne 

pr oceedi ngs.   The necessi t y of  pr ot ect i ng t hese i nt er est s 

t hr ough r easonabl e enf or cement  of  t he Code of  Judi c i al  Conduct  

i s  appar ent  and wel l  r ecogni zed.   The i nt er est s pr ot ect ed r el at e 

t o bot h t he i nt egr i t y and r eput at i on of  t he j udi c i ar y and t he 

i nt egr i t y of  t he el ect i on pr ocess,  and t he r ul e r eaches onl y 

t hose whose conduct  i mpl i cat es bot h t he j udi c i ar y and el ect i ons.   

The Rul e appl i es evenl y t o al l  candi dat es f or  j udi c i al  of f i ce  

and i s not  over i ncl usi ve or  under i ncl usi ve.   Most  i mpor t ant l y,  

SCR 60. 06( 3) ( c)  pr ohi bi t s onl y s t at ement s made under  t he " act ual  

mal i ce"  st andar d,  a nar r ow cat egor y of  speech not  pr ot ect ed by 

t he Fi r st  Amendment .   The f i r st  sent ence of  SCR 60. 06( 3) ( c)  

t her ef or e passes a st r i c t  scr ut i ny anal ysi s.  

¶101 We al so exami ne t he t wo I n r e Chmur a cases deci ded by 

t he Mi chi gan Supr eme Cour t . 82  Ther e,  t he const i t ut i onal i t y  of  

Canon 7( B) ( 1) ( d)  of  Mi chi gan' s Code of  Judi c i al  Conduct  was 

chal l enged.   The Canon r eached much mor e br oadl y t han SCR 

60. 06( 3) ( c) ,  r est r i c t i ng " communi cat i on t hat  t he candi dat e knows 

or  r easonabl y shoul d know i s f al se,  f r audul ent ,  mi s l eadi ng,  

decept i ve,  or  whi ch cont ai ns a mat er i al  

mi sr epr esent at i on .  .  .  or  omi t s a f act  necessar y t o make t he 

st at ement  consi der ed as a whol e not  mat er i al l y  

                     
82 I n r e Chmur a ( Chmur a I ) ,  608 N. W. 2d 31 ( Mi ch.  2000) ;  I n 

r e Chmur a ( Chmur a I I ) ,  626 N. W. 2d 876 ( Mi ch.  2001) .    
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mi sl eadi ng .  .  .  . " 83  The Mi chi gan cour t  hel d t hat  t he Canon was 

over br oad and t her ef or e f aci al l y  unconst i t ut i onal .   The cour t  

gave t he r ul e a " savi ng const r uct i on, "  nar r owi ng i t  onl y " t o 

pr ohi bi t  a candi dat e f or  j udi c i al  of f i ce f r om knowi ngl y or  

r eckl essl y usi ng or  par t i c i pat i ng i n t he use of  any f or m of  

publ i c communi cat i on t hat  i s  f al se. "  84     

                     
83 Chmur a I ,  608 N. W. 2d at  32 n. 1.  

84 Chmur a I ,  608 N. W. 2d at  43.    

Si mi l ar  t o t he out come of  Chmur a I  i s  Weaver  v.  Bonner ,  309 
F. 3d 1312,  1319 ( 11t h Ci r .  2002) ,  i n whi ch t he cour t  st r uck down 
pr ovi s i ons of  Geor gi a l aw t hat  wer e not  nar r owl y t ai l or ed t o t he 
compel l i ng i nt er est s and t hat  r eached t oo br oadl y,  st at i ng t hat  
" t o be nar r owl y t ai l or ed,  r est r i c t i ons on candi dat e speech 
dur i ng pol i t i cal  campai gns must  be l i mi t ed t o f al se st at ement s 
t hat  ar e made wi t h knowl edge of  f al s i t y or  wi t h r eckl ess 
di sr egar d as t o whet her  t he st at ement  i s  f al se,  i . e. ,  an act ual  
mal i ce st andar d. "    

Usi ng s i mi l ar  r easoni ng,  i n Vanasco v.  Schwar t z,  401 F.  
Supp.  87,  95 ( E.  & S. D. N. Y.  1975) ,  a panel  convened of  j udges of  
t he f eder al  East er n and Sout her n Di st r i c t s  of  New Yor k 
" concl uded t hat  t he del i ber at e cal cul at ed f al sehood does not  
enj oy const i t ut i onal  pr ot ect i on even when made dur i ng t he cour se 
of  a pol i t i cal  campai gn and when i t  i nvol ves a pr oceedi ng by t he 
Boar d [ of  El ect i ons]  r at her  t han a c i v i l  def amat i on sui t  or  
cr i mi nal  pr osecut i on. "   I n anal yzi ng t he appl i cat i on of  t he 
" act ual  mal i ce"  st andar d,  t he cour t  st at ed:   

I t  i s  i mpor t ant  t o emphasi ze .  .  .  t hat  any st at e 
r egul at i on of  campai gn speech must  be pr emi sed on 
pr oof  and appl i cat i on of  a Ti mes " act ual  mal i ce"  
st andar d.   We ar e not  deal i ng wi t h def amat i on sui t s 
br ought  by " pr i vat e i ndi v i dual s"  wher e a st andar d 
somewhat  l ess t han t hat  r equi r ed by Ti mes woul d be 
appr opr i at e.   To t he cont r ar y,  Boar d pr oceedi ngs 
concer n r egul at i on of  t he speech of  " publ i c of f i cer s"  
and " publ i c f i gur es"  dur i ng campai gns f or  pol i t i cal  
of f i ce wher e t he const i t ut i onal  guar ant ee of  f r eedom 
of  speech " has i t s  f ul l est  and most  ur gent  
appl i cat i on. "   Wi t h t hi s pr oposi t i on i n mi nd,  we can 
agr ee wi t h t he Boar d' s ar gument  t hat  cal cul at ed 
f al sehoods ar e of  such s l i ght  soci al  val ue t hat  no 

( cont i nued)  
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¶102 Ther eaf t er ,  i n Chmur a I I ,  t he Mi chi gan Supr eme Cour t  

appl i ed i t s  r ewr i t t en nar r ower  r ul e. 85  Reckoni ng wi t h t he 

concept  of  f al s i t y i n a pol i t i cal  adver t i sement ,  t he Mi chi gan 

Cour t  r ej ect ed appl i cat i on of  t he " subst ant i al  t r ut h"  doct r i ne 

f r om t or t  l aw " because a j udi c i al  candi dat e' s  communi cat i on 

coul d be i nt er pr et ed i n ' numer ous,  nuanced ways. ' "   Chmur a I I ,  

626 N. W. 2d at  887 ( quot ed sour ce omi t t ed) .   The cour t  t hen 

r evi ewed t he subst ance of  t he cont est ed adver t i sement s and f ound 

                                                                  
mat t er  what  t he cont ext  i n whi ch t hey ar e made,  t hey 
ar e not  const i t ut i onal l y pr ot ect ed.    

Vanasco v.  Schwar t z,  401 F.  Supp.  87,  92 ( E.  & S. D. N. Y.  1975) .    

See al so Di st r i c t  One Republ i can Comm' n v.  Di st r i c t  One 
Democr at  Comm' n,  466 N. W. 2d 820,  828,  829 ( N. D.  1991)  ( appl y i ng 
a pr ohi bi t i on t hat  " [ n] o per son may knowi ngl y sponsor  any 
pol i t i cal  adver t i sement  or  news r el ease t hat  cont ai ns any 
asser t i on,  r epr esent at i on,  or  st at ement  of  f act ,  i ncl udi ng 
i nf or mat i on concer ni ng a candi dat e' s pr i or  publ i c r ecor d,  whi ch 
t he sponsor  knows t o be unt r ue,  decept i ve,  or  mi s l eadi ng; "  
hol di ng t hat  " sensi t i ve Fi r st  Amendment  consi der at i ons f or  
pol i t i cal  speech di ct at ed t hat  st r i ngent  ment al  cul pabi l i t y  
r equi r ement  and t hat  t he const i t ut i onal  r equi r ement s necessar y 
t o i mpose l i abi l i t y  f or  def amat i on of  a publ i c f i gur e [ " act ual  
mal i ce"  st andar d]  al so est abl i shed a mi ni mum cul pabi l i t y  f or  
pol i t i cal  speech; "  det er mi ni ng t he r equi r ed " knowi ng"  ment al  
st at e was not  est abl i shed i n t he case bef or e i t ) .  

85 I n r e Chmur a ( Chmur a I I ) ,  626 N. W. 2d 876 ( Mi ch.  2001) .  
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t hem " subst ant i al l y  t r ue despi t e t hei r  i naccur aci es, " 86 t hus 

decl i ni ng t o i mpose di sci pl i ne.   A di ssent  agr eed wi t h t he 

st andar d but  di sagr eed wi t h i t s  appl i cat i on t o some of  t he 

adver t i sement s at  i ssue.   No j ust i ce det er mi ned t hat  t he 

appl i cat i on of  t he st andar d woul d pr esent  a Fi r st  Amendment  

pr obl em.    

¶103 I n ot her  wor ds,  once t he Mi chi gan Rul e was pr oper l y 

nar r owed t o t r ack t he " act ual  mal i ce"  st andar d,  t he Mi chi gan 

Cour t  had no const i t ut i onal  qual ms i n appl y i ng t he r ul e t o 

pr ohi bi t  campai gn communi cat i ons whi ch wer e f al se and made 

knowi ngl y or  wi t h r eckl ess di sr egar d of  t he t r ut h or  f al s i t y of  

t he communi cat i ons.  

¶104 I n Pest r ak v.  Ohi o El ect i ons Commi ssi on,  926 F. 2d 573,  

577 ( 6t h Ci r .  1991) ,  t he Uni t ed St at es Cour t  of  Appeal s  

                     
86 Chmur a I I ,  626 N. W. 2d at  897.   The cour t  det er mi ned t hat  

i n anal yzi ng whet her  a j udi c i al  candi dat e had vi ol at ed t he Code 
r est r i c t i on on f al se campai gn communi cat i on,  " t he publ i c 
communi cat i on must  be anal yzed t o det er mi ne whet her  t he 
st at ement s communi cat ed ar e l i t er al l y  t r ue.  .  .  .  [ I ] f  t he 
communi cat i on conveys an i naccur acy,  t he communi cat i on as a 
whol e must  be anal yzed t o det er mi ne whet her  ' t he subst ance,  t he 
gi st ,  t he st i ng, '  of  t he communi cat i on i s t r ue despi t e t he 
i naccur acy.   I n ot her  wor ds,  we must  deci de whet her  t he 
communi cat i on i s subst ant i al l y  t r ue. "   Chmur a,  626 N. W. 2d at  
887.   Wer e we t o appl y t hat  st andar d i n t he pr esent  case,  i t  i s  
c l ear  t hat  t he adver t i sement  was subst ant i al l y  and obj ect i vel y 
f al se.  

The Chmur a I  case al so det er mi ned t hat  i n eval uat i ng 
whet her  a candi dat e r eckl essl y di sr egar ded t he t r ut h,  a 
cont est ed communi cat i on was t o be anal yzed usi ng an " obj ect i ve"  
st andar d,  by whi ch i t  meant  a st andar d t hat  di d not  r equi r e a 
showi ng t hat  t he speaker  " act ual l y ent er t ai n[ ed]  ser i ous doubt s"  
as t o t he t r ut h of  t he st at ement .   Chmur a I ,  608 N. W. 2d at  44.   
Thi s st andar d sanct i ons mor e,  r at her  t han l ess speech t han our  
i nt er pr et at i on of  SCR 60. 06( 3) ( c)  al l ows.  
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eval uat ed por t i ons of  an Ohi o st at ut e whi ch pr oscr i bed " onl y t he 

knowi ng maki ng of  f al se st at ement s"   and det er mi ned t hat  t hese 

" c l ear l y come wi t hi n t he Supr eme Cour t  hol di ngs i n Gar r i son v.  

Loui s i ana and New Yor k Ti mes v.  Sul l i van. "    

¶105 These cases demonst r at e t hat  f al se speech,  even f al se 

pol i t i cal  speech,  " does not  mer i t  const i t ut i onal  pr ot ect i on i f  

t he speaker  knows of  t he f al sehood or  r eckl essl y  di sr egar ds t he 

t r ut h. " 87  Pest r ak compor t s wi t h our  v i ew of  t he appl i cabl e l aw,  

namel y,  t hat  SCR 60. 06( 3) ( c)  suppor t s t he i mposi t i on of  

di sci pl i ne usi ng t he " act ual  mal i ce st andar d"  f or  f al se campai gn 

speech wi t hout  v i ol at i ng t he Fi r st  Amendment .  

¶106 We concl ude t hat  t he r ul e emphasi zed i n Gar r i son v.  

Loui s i ana and expl i c i t l y  mai nt ai ned i n cases t her eaf t er ,  

i ncl udi ng i n t he cont ext  of  pol i t i cal  speech,  i s  det er mi nat i ve 

her e:   Fal se st at ement s knowi ngl y made or  f al se st at ement s made 

i n r eckl ess di sr egar d of  t hei r  t r ut h or  f al s i t y ar e not  

pr ot ect ed by t he Fi r st  Amendment .   Because SCR 60. 06( 3) ( c)  

i ncor por at es t hi s st andar d,  i t s  appl i cat i on t o j udi c i al  

di sci pl i ne i n t he pr esent  case does not  v i ol at e t he Fi r st  

Amendment .      

*  *  *  *  

                     
87 Pest r ak,  926 F. 2d at  577.   The cour t  i n Pest r ak went  on 

t o det er mi ne t hat  enf or cement  of  t he measur e by f i nes or  cease 
and desi st  or der s i ssued by an admi ni st r at i ve body was 
unconst i t ut i onal  because t he admi ni st r at i ve nat ur e of  t he 
enf or cement  pr ov i s i ons di d not  meet  t he " c l ear  and convi nci ng"  
evi dent i ar y bur den as i mposed admi ni st r at i vel y and because t he 
cease and desi s t  or der s amount ed t o an i mper mi ssi bl e pr i or  
r est r ai nt  r at her  t han a subsequent  puni shment .   Pest r ak,  926 
F. 2d at  578.  
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¶107 We concl ude t hat  by publ i shi ng t he adver t i sement  at  

i ssue,  Just i ce Gabl eman wi l l f ul l y  v i ol at ed t he f i r st  sent ence of  

SCR 60. 06( 3) ( c)  and engaged i n j udi c i al  mi sconduct  pur suant  t o 

Wi s.  St at .  § 757. 81( 4) ( a) .   By means of  t he adver t i sement  t hat  

he per sonal l y r evi ewed and checked out ,  Just i ce Gabl eman 

knowi ngl y or  wi t h r eckl ess di sr egar d f or  t he st at ement s '  t r ut h 

or  f al s i t y mi sr epr esent ed a f act  concer ni ng an opponent  wi t hi n 

t he meani ng of  SCR 60. 06( 3) ( c) .    

¶108 We f ur t her  concl ude t hat  t he r ul e emphasi zed i n 

Gar r i son v.  Loui s i ana and expl i c i t l y  mai nt ai ned i n cases 

t her eaf t er  i s  det er mi nat i ve her e:   Fal se st at ement s knowi ngl y 

made or  f al se s t at ement s made i n r eckl ess di sr egar d of  t hei r  

t r ut h or  f al s i t y ar e not  pr ot ect ed by t he Fi r st  Amendment .   

Because SCR 60. 06( 3) ( c)  i ncor por at es t hi s st andar d,  i t s  

appl i cat i on t o j udi c i al  di sci pl i ne i n t he pr esent  case does not  

v i ol at e t he Fi r st  Amendment .  

¶109 I t  i s  c l ear  t hat  t he cour t  i s  equal l y di v i ded 

r egar di ng t he di sposi t i on of  t he mat t er .   No f our  j ust i ces have 

vot ed ei t her  t o accept  or  t o r ej ect  t he Judi c i al  Conduct  Panel ' s  

r ecommendat i ons,  nor  have f our  j ust i ces agr eed on Just i ce 

Gabl eman' s mot i on f or  summar y j udgment  or  any di sposi t i on of  t he 

Judi c i al  Commi ss i on' s compl ai nt .   No act i on can t her ef or e be 

t aken on t he Panel ' s  r ecommendat i on.   The Judi c i al  Commi ssi on 

has f ai l ed t o obt ai n a maj or i t y of  j ust i ces t o r ej ect  t he 

r ecommendat i on of  t he Panel .   Under  t hese c i r cumst ances,  t he 

Panel  i s  r el i eved of  any f ur t her  r esponsi bi l i t y  i n t hi s mat t er ,  

and we r emand t he mat t er  t o t he Judi c i al  Commi ssi on wi t h 
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di r ect i ons t o r equest  a j ur y hear i ng,  i n accor d wi t h Wi s.  St at .  

§§ 757. 87,  757. 89,  and 805. 08.    

¶110 For  t he r easons set  f or t h we wr i t e separ at el y.  
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